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DOMINATIVE POWER OF RELIGIOUS 
SUPERIORS * 


N MARCH 26, 1952, the Code Commission gave an 
affirmative reply to the question: whether the pre- 
scriptions of canons 197, 199, 206-209, concerning the 

power of jurisdiction, are to be applied, unless the nature of 
the matter or the text or context of the law prevent it, to the 
dominative power which Superiors and Chapters have in re- 
ligious institutes and in Societies of men and women living in 
common without public vows? * 

This decision of the Code Commission is of great practical 
importance.” It provides the solution to many questions and 
problems that are met by religious superiors. It is sad to say 
that many religious superiors, especially in lay communities, 
even today do not know of the existence, much less of the 
wording, of the canons referred to, and the application of this 
reply. The result is that they continue laboring under handi- 
caps and anxieties for which there is no need. 

That is not the only practical aspect of this reply of the 
Code Commission. Canonists have seen in it the answer to 
another question which, perhaps, does not immediately occur 
to one at first reading, namely, is the dominative power of re- 
ligious Superiors and Chapters a purely private power? Or, 
to put it another way: is the dominative power of religious 

* Paper given at the annual meeting of the Canon Law Society of America, 
Philadelphia, Pennsylvania, October 25-26, 1960. 


1 AAS, XLIV (1952), 497; T. Lincoln Bouscaren, Canon Law Digest, Vol. III 
(Milwaukee: Bruce, 1953), p. 73. 


2 (Anon.), “Anotaciones Sobre la Potestad Dominativa,” Vida Religiosa, IX 
(1952), 342, n. 3. 











2 THE JURIST 


Superiors and Chapters also a species of public ecclesiastical 
power? 

To appreciate this question it is necessary to have its back- 
ground. 

Jurisdiction and dominative power have been compared and 
contrasted down through the centuries. Jurisdiction has not 
always been defined in the same way throughout history * but 
in more modern times it is usually defined as the public power 
of ruling or governing others.* It is called public because it is 
a power belonging to a perfect society for the direction of its 
subjects to the end for which the said society was constituted. 
Thus defined, it is a power belonging to the State and to the 
Church. If we limit our consideration to jurisdiction in the 
Church, it can be more fully defined as the public power of a 
legitimate superior, granted by Christ or by His Church 
through a canonical mission, of governing baptized persons to 
the achievement of their eternal salvation.’ Jurisdiction be- 
longs by nature to the Church in view of its constitution as set 
up by Christ. It can be and is shared by its 1mmediate or 
constitutive parts in virtue of a canonical mission for the at- 
tainment of the same purpose. Immediate parts of the 
Church are the dioceses and the clerical exempt religious in- 
stitutes.® Hence, local ordinaries and superiors in clerical ex- 
empt religious institutes possess true jurisdiction, although 
the basis in the first case is territorial and, in the second, per- 
sonal. 

Other moral persons in the Church do not have jurisdiction 
because they are not immediate or constitutive sections or di- 


8 Francis S. Miaskiewicz, Supplied Jurisdiction According to Canon 209 
(Washington, D. C.: The Catholic University of America Press, 1940), pp. 1-9. 


4Philippus Maroto, Institutiones Iuris Canonici (3. ed., Rome: Commen- 
tarium pro Religiosis, 1921), Vol. I, n. 573; Raymond A. Kearney, The Prin- 
ciples of Delegation (Washington, D.C., 1929), p. 45. 


5 Maroto, loc. cit. 


6 Maroto, op. cit., n. 459, d; Arcadius Larraona, “ De Potestate Dominativa 
Publica in Iure Canonico,” Acta Congressus Iuridict Internationalis (Rome: 
Pont. Inst. Utriusque Iuris, 1937), IV, 149, 158-160. 
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visions of the Church, i.e., they are under the authority of an 
immediate section. For example, parishes, non-exempt re- 
ligious institutes, etc., are of this kind and, consequently, are 
sometimes referred to as mediate sections of the Church.’ 

Within the perfect society which is the Church, there are 
also other societies which are imperfect because not self- 
sufficient or independent. They have a purpose of their own, 
which, however, is a means to obtaining the purpose of the 
perfect society, namely, the Church. Among examples of 
such societies in the Church are religious institutes. Thus it 
is seen that clerical exempt religious institutes are, under dif- 
ferent aspects, both immediate and mediate sections of the 
Church, whereas all other religious institutes are mediate 
sections only. 

Regarding the government of these institutes canon 501, § 1, 
states: “The Superiors and Chapters, conformably to the con- 
stitutions and to the universal law, have dominative or gov- 
erning power over their subjects, and in every exempt clerical 
institute, they have ecclesiastical jurisdiction in both the in- 
ternal and external fora.” In virtue of canon 675, the same 
governing power is possessed by Superiors and Chapters in So- 
cieties of men or women living in community but without 
publie vows. 

In contrast to jurisdiction as a public power to govern, 
dominative power is often called a private power. This was 
always true up to the present century. Jurisdiction includes 
legislative, judicial, and coercive power. In more recent times 
a third branch called executive has been substituted for the 
former coercive one. Executive power includes both govern- 
ing and administrative power.? Dominative power lacks both 


7 Larraona, op. cit., p. 149, note 6. 


8 A. Ottaviani, Institutiones Iuris Publict Ecclesiastict (3. ed., Rome: Vati- 
can Press, 1947), Vol. I, n. 25. 


® Maroto, op. cit., n. 573, p. 161, note 2. J. B. Fuertes, C.MF., in an article 
“De Potestate Dominativa in Religionibus Non Exemptis,’ Commentarium 
pro Religtosis, XXXII (1953), 198 and 203, observes that in the Church the 
pope and the bishops have in themselves all aspects of power whereas in the 
government of the United States these three powers, namely, executive, legis- 
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legislative and judicial faculties but includes the executive 
power of government and administration with the limitation 
that no faculty is granted to set up penalties properly so 
called, since such power is strictly jurisdictional.” 

Dominative power is not all of the same extension. Thus, 
in the Code, besides the dominative power set down for re- 
ligious Superiors and Chapters in canon 501, § 1, there is also 
mention of such power in canon 1312: 


§ 1. One who lawfully exercises dominative power over the 
will of a person who has taken a vow, can validly and, for a 
just reason, also licitly annul the vow in such wise that the 
obligation never subsequently revives. 

§ 2. One who does not have power over the will of the vovent 
but has it over the matter of the vow, can suspend the obliga- 
tion of the vow for as long as the fulfillment of the vow is 
prejudicial to him. 


As is evident from the wording of this canon, dominative 
power is here understood in a much wider sense than in canon 
501, $1, since persons other than religious Superiors and 
Chapters possess the faculty granted in canon 1312. 

In the Middle Ages the power of religious superiors over 
their subjects was often equated not only with that of hus- 
band over wife or of parents over children but also with that 
of master over servant or slave. At times it was made even 
stricter than such servitude.’ Superiors acquired their power 
from common law once they were legitimately established in 
office but the scope of the power was limited by the Rule ap- 
lative, and judicial, are divided three ways, so that no one person or group 
has more than one form of power. Complete possession of all aspects of 
power, he goes on to say, does not prohibit the pope or bishop from com- 


mitting some governing function te another by delegation or even by partici- 
pation in one or all classes of governing power. 


10 Cf, canon 2221. 


11Cf. Gerardus Kindt, De Potestate Dominativa in Religione (Bruges: 
Desclée de Brouwer, 1945), pp. 5-56. Some of these notions of the relationship 
between superior and subject continue to the present day. For a considera- 
tion of such misconceptions as well as for some other reflections on superior- 
subject relations, see Karl Rahner, “Eine ignatianische Grundhaltung: Mar- 
ginalien iiber den Gehorsam,” Stimmen der Zeit, CLVIII (1956), 253-267. 
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proved for the community. The basis whereby the superiors 
acquired subjects for this power was the vow of obedience 
made in the religious profession. This was understood, ex- 
plicitly or implicitly, as a contract, binding in commutative 
justice, between the individual and the community or supe- 
rior.” 

This contract was one of incorporation of the applicant into 
the religious institute. The applicant thus received was in- 
corporated into the community and acquired all the rights and 
undertook all the obligations of the corporation or college. 
The superior or the monastery, in its turn, acquired its rights 
over him as well as assumed obligations towards him. Neither 
party, however, was free to determine the rights and obliga- 
tions. These were already determined by common law and 
the Rule.™ 

St. Thomas Aquinas does not speak of dominative power of 
religious superiors. When he does treat of dominative power, 
it is always the power of a master over a servant and is con- 
tradistinguished to the power of husband over wife or of par- 
ent over child.* 

Other writers equate the power of religious superiors with 
that of husband, parent, or master as far as nullifying private 
vows is concerned but deny the absolute authority of superiors 
over subjects as masters over slaves, the teaching of an earlier 
age. Thus Gregory de Valentia admits superiors have quasi- 
dominion over subjects but adds “quamvis neque hoc sit 
omnino tale, quale habet Dominus temporalis in suum 
mancipium, ... Nam Religionis Praelatus non acquirit in per- 
sona sua professionem Religiosi, neque in suum proprium 
commodum, ut Dominus, sed vice Dei, et propter spirituale 
Religiosi commodum.” ?® 


12 Cf, Kindt, op. cit., pp. 57-78. 
13 Kindt, op. cit., p. 77. 
14E.g., Summa Theologica, 2-2, q. 57, art. 4; q. 104, art. 5, ad 1. 


15 Commentariorum Theologicorum, tomus III (Paris, 1609), disp. VI, q. VI, 
De Voto, punct. 5. 
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As the Middle Ages came to a close, the whole basis of 
dominative power was put on the vow of obedience.** Some 
authors noted that, in contrast to jurisdiction, a superior had 
to have superioritas to qualify for the reception of a religious 
profession.’*? As a result, such authors used the term superi- 
oritas for what others called dominative power. This use of 
the word superiority differs from its later usage. 

According to the teaching of writers of this period, a person 
through his vow of obedience made a donation of himself to 
the superior and it was thus that dominative power over him 
was acquired by the superior. 

With the advent of Francis Suarez, a somewhat new ap- 
proach to the basis of dominative power was taken. Like the 
canonists of the Middle Ages, he held this power arose from a 
contract but, unlike them, he denied the contract was one of 
incorporation. He also denied the opinion of later writers, 
namely, that the vow of obedience is the basis of dominative 
power. 

With regard to the latter point, when treating of the power 
of a superior to annul the vows of subjects on the basis that, 
since this action by the subject is a personal one, the supe- 
rior’s authority proceeds from the vow of obedience, he wrote: 


Non videtur autem haec potestas fundari in voto obedientiae 
secundum se spectato, . . . quia illa potestas irritandi vota et 
obligationes subditorum provenit ex potestate dominativa, quam 
Praelatus habet in religiosos sibi subditos. Illam autem potes- 
tatem non habet ex voto, quia per votum non fit donatio, sed 
promissio; ergo ex vi illius non acquiritur dominium, seu domi- 
nativa potestas.§ 


This dominative power, according to Suarez, proceeds from 
a bilateral contract. The various facets of and objections to 
this thesis are treated at length through Book II of the sev- 


16 Cf. Kindt, op. cit., pp. 89-93; 121-122. 
17 Kindt, op. cit., p. 118. 


18 Opera Omnia (Vives edition, Paris, 1869), tom. 15, p. 176: Operis de Re- 
ligione, tractatus 7, lib. 2, cap. 13, n. 11. 
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enth tract of his work De Religione, but especially in chapter 
4. For our purpose the following quotations will, it seems, 
suffice to show his mind on this matter. 


Per potestatem autem dominativam intelligi oportet jus 
acquisitum religioni et Praelatis ejus, ad imperium religiosis, 
et utendum operibus eorum prout conveniens judicaverint. 
Quae potestas, si in religione reperitur, non pertinet ad claves, 
nec a Christo descendit per specialem donationem Ecclesiae fac- 
tam, sed orta est radicaliter a voluntate profitentium talem 
regulam, et se donantium religioni cum promissione et obliga- 
tione obediendi secundum illam.?® 


Next what constitutes the basis for dominative power: 


... ad proprium vinculum religiosi status, quando in communi- 
tate religiosa assumitur, praeter tria vota supradicta, immediate 
Deo facta, quibus religiosus ipsi obligatur, necessaria est pecu- 
liaris obligatio humana per modum pacti reciproci, quo et ipse 
religioni se donat, et obligatur religioni; et religio ejus tradi- 
tionem acceptat, eique vicissim obligatur ad illum tamquam 
membrum suum alendum, conservandum, et juxta suum insti- 
tutum gubernandum. Hance assertionem indicant multi The- 
ologi disputantes de voto solemni religionis, et substantiam ejus 
in traditione constituentes; sed ex illis quidam illam cum voto 
ipso confundunt, alii dicunt esse solemnitatem voti; non de- 
clarant autem an inducat peculiarem obligationem humanam, 
id est, inter homines, neque an reciproca sit.?° 


And a further development of this notion: 


Ratio denique, propria hujus status, est, quia in eo religiosus 
fit membrum unius corporis mystici, quod est ipsa religio; id 
autem fieri non potest nisi per mutuam unitionem inter totum 
et partem; illa vero unitio, cum moralis sit, per mutuam obli- 
gationem fit; et quia est actualis ac realis, et (ut ita rem 
explicem) praesentanea unio, ideo per traditionem actualem et 
acceptationem illi proportionatam fieri debet. Unde obiter 
etiam notari potest, in hoc statu evidentius ostendi causam ob 
quam non potest religiosus in illo statu constitui, nisi sit ali- 


19 Tom. 15, p. 218: tract. 7, lib. 2, cap. 18, n. 5. 
20 Tom. 15, p. 130: tract. 7, lib. 2, cap. 4, n. 9. 
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quis, qui Dei nomine ejus vota obligationemque acceptet, quia 
in illo statu ita se homo tradit Deo, ut non nisi obligatione 
reciproca, et sibi proportionata ex parte alterius extremi ob- 
ligari velit. Non potest autem esse obligatio ultro citroque 
humana, et hominibus proportionata, nisi aliquis obligetur re- 
ligioso nomine seu vice Dei, sicut ipse Deo se obligat respectu 
talis hominis vel mystici corporis humani; ergo necessarium est 
ut, praeter religiosum se tradentem, intercedat alter qui tra- 
ditionem acceptet nomine Dei et totius religionis, simulque 
illam acceptando, religionem ipsam obliget religioso. Totum 
ergo hoc est de substantia talis status.*? 


In discussing the nature of religious profession, Suarez de- 
nies or qualifies some notions previously put forth by other 
authors. Thus, he denies that religious profession makes the 
subject a slave of the superior, which state, he notes, is most 
vile, involuntary, penal, and very repugnant to human dignity, 
whereas religious profession extols human dignity.” More- 
over, slaves can be freely sold or dismissed by the master, 
which is not the case with religious. The latter may transfer 
to another stricter community unless there is a contrary law.”* 

The dominative power possessed by religious superiors is 
not directed to their own advantage or use but to the good of 
the individual. Not only is the subject not degraded but he is 
rather raised to a nobler level.** Superiors can order a subject 
to do something because it tends to the good of the com- 
munity. To this extent the subject is a slave, but the superior 
can never order an action in the name of the good of the com- 
munity which is not also to the good of the subject. To do 
otherwise is an abuse of authority.”> As a result, he says, the 
use of this power is the government of the subject or the ap- 
plication of him to this or that task with the moral assurance 
that it is for the good of the community and for that of the 


21 Tom. 15, p. 130: tract. 7, lib. 2, cap. 4, n. 10. 
22 Tom. 15, p. 394: tract. 7, lib. 6, cap. 2, n. 20. 
23 Tom. 15, p. 394: tract. 7, lib. 6, cap. 2, n. 21. 
24 Tom. 15, p. 395: tract. 7, lib. 6, cap. 2, n. 22. 
25 Tom. 15, p. 395: tract. 7, lib. 6, cap. 2, n. 23. 
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subject.” Consequently, for Suarez, dominative power in- 
vests the superior and subject with a father-son relationship 
rather than a master-slave status. 

Suarez’ influence on the teaching of subsequent writers was 
very great but not all followed in his footsteps. Among such 
independent thinkers of the time was the Franciscan, F. 
Bordoni, who taught that, prior to the profession of a subject, 
there had to be a person already otherwise constituted in au- 
thority so that there would already exist a power which ade- 
quately corresponded to the vow of obedience and which, then, 
could demand obedience from the subject when he took the 
vow. Therefore, for Bordoni and others of like mind, domina- 
tive power was rooted in a prior and higher power which they 
called superioritas. This latter power was acquired by valid 
profession on the part of the superior conjoined with acquisi- 
tion of an office to which the Rule annexed such power. The 
vow of obedience was simply the proximate, not the ultimate, 
basis of a superior’s power.”* 

Another later writer, partly agreeing with Suarez’ teaching 
as well as partly disagreeing with it, was the Dominican, P. 
M. Passerini, who also held that dominative power resulted 
from religious profession. However, for Passerini, religious 
profession was a pact entered into by superior and subject 
whereby the subject surrendered his independence and was 
incorporated as a member of the religious institute and the 
superior acquired both superiority and dominative power over 
the religious. The vow of obedience entered as a contributing 
factor to the dominative power of the superior because it pro- 
vided the matter over which power was had, since the re- 
ligious vowed obedience according to the contents of the Rule. 
In virtue of the pact neither the institute nor the superior ac- 
quired the right to be obeyed, i.e., they had no dominion 
whereby they could vindicate for themselves the obedience of 
subjects, or, at least, any such right or dominion was a purely 
and simply spiritual and holy thing, as was the pact itself. 


26 Tom. 15, p. 218: tract. 7, lib. 2, cap. 18, n. 6. 
27 Cf. Kindt, op. cit., pp. 183-185. 
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Consequently, dominative power was not a corporal thing but 
religious because it was to direct the life of the subject in a 
religious manner towards the worship of God.”8 

For all earlier writers, dominative power was always pri- 
marily, if not solely, a private power, the power of a superior 
over a subject. A notable, partial departure from this under- 
standing of the origin and nature of dominative power was 
advanced at the beginning of the present century by the 
Jesuit, A. Vermeersch. He agreed with his predecessors in 
saying that religious profession is the taking up of the re- 
ligious state and that, in virtue of the present law, religious 
profession is necessarily connected with various other things, 
among which is the surrender of oneself to the authority and 
power of an approved religious institute. Wherefore, while 
the religious is bound to God by his promise or vow, he is also 
bound to his institute. This condition, in turn, produces vari- 
ous juridical consequences, especially the institute’s acquired 
right over the person of the proposed religious.*® While su- 
periors acquire rights over their subject in virtue of his re- 
ligious profession, it is especially from the vow of obedience 
that his subjection arises for all matters pertaining to re- 
ligious discipline. This power of superiors in virtue of the vow 
is dominative power.*® It is also a private power.** For the 
solemnly professed, there is a true contract between the pro- 
fessed and the institute. For the temporarily professed, Ver- 
meersch says there is not the same certainty, unless, as is com- 
monly done, there is a mutually binding agreement between 
the institute and the person in temporary vows.** He does 


28Cf. Kindt, op. cit., pp. 197-198. He seems to wish to account for the 
somewhat obscure statement of Passerini by saying that the author draws his 
conclusion “ breviter et nervose.” 


29A. Vermeersch, De Religiosis Institutis et Personis (Bruges: Beyaert, 
1907), Vol. I, n. 205; A. Vermeersch-J. Creusen, Epitome Iuris Canonici, 
Vol. I (7. ed., Mechlin: Dessain, 1949), n. 722. 


30 Vermeersch-Creusen, Epitome Iuris Canonici, Vol. I, n. 619. 
81 bid. 


32 Epitome Iuris Canonict, Vol. I, n. 722. 
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not treat explicitly of religious with simple perpetual vows. 
However, he says the same relationship obtains between su- 
periors and subjects in societies of men or women living in 
community without public vows.** 

While, thus far, it might seem that Vermeersch’s opinion 
differs very little, if at all, from that of earlier writers on the 
subject of dominative power, there is this notable additional 
requirement set down by him in order that dominative power 
be had, namely, the profession must be to a person having 
legitimate authority in the institute apart from the authority 
arising out of the profession of this individual. Moreover, the 
profession must be in a religious society approved by the 
Church. As to the first requisite, he writes: 


Votis suis et nominatim oboedientiae voto, religiosus firmat, 
religionis sacramento, oboedientiam quae debetur iis qui iusto 
titulo [italics added] praesunt religiosae disciplinae qua talis. 
Qui titulus est duplex. Alter, proprius vitae coenobiticae, est 
herilis seu domestica auctoritas, privatae rationis, quae in qua- 
libet domo vel familia requiritur, voluntaria autem religiosi 
deditione intenditur usque ad servitutem personae.*4 


For the second requisite, an ecclesiastically approved insti- 
tute, he wrote: “ Cum traditione sui in dicionem et potestatem 
Instituti approbati.” * 

Therefore, for Vermeersch, in order that a superior have 
dominative power, in addition to the private elements of re- 
ligious profession as such, and especially the vow of obedience, 
and a superior already endowed with legitimate authority, he 
demands that a public and social element be also verified, that 
is, an ecclesiastically approved religious institute, with or with- 
out public vows. Consequently, while he maintains that domi- 
native power is a private power, he requires a public element 
as one of the conditions for the possession of that power.*® 


33 Op. cit., n. 832. 
84 De Religiosis Inst. et Pers., Vol. I, n. 388, 2. 


35 De Religiosis Inst. et Pers., Vol. I, n. 205, b); Epitome Iuris Canonici, 
Vol. I, n. 722. Italics added. 


86 “De Potestate Dominativa Publica in Iure Canonico,” Acta Congressus 
Iuridici Internationalis, IV, 145-180. 
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At the International Juridic Congress held in Rome, No- 
vember 12-17, 1934, another still more radical view of the 
origin and nature of dominative power as it exists in canon 
law today, was proposed by Father Arcadius Larraona of the 
Claretian Fathers, now Cardinal and former Secretary of the 
Sacred Congregation for Religious. The basis of Fr. Lar- 
raona’s teaching is the public and social nature of religious in- 
stitutes. He distinguishes the authority and power of such 
ecclesiastical societies as confraternities, pious unions, etc., 
which, he admits, have a purely private character, as well as 
the authority which is purely public, jurisdiction, from a mid- 
dle sort of authority, the dominative power of religious supe- 
riors, which he maintains can and must be classified, certainly 
in the light of the Code, into dominative power which is pre- 
dominantly public and that which is simple or private domi- 
native power. Public dominative power, while it differs nota- 
bly from jurisdiction, on the other hand also approaches very 
closely to it.3* 

The power in a society corresponds adequately, as far as 
natural law is concerned, and must correspond and is pre- 
sumed to correspond, as far as positive law is concerned, to the 
nature and characteristics of the society it is meant to regu- 
late. As a result, in proportion as a society is public or pri- 
vate, such will be its power. Thus dioceses and societies 
equated with dioceses, sc., clerical exempt religious institutes, 
have the greatest degree of public power, namely, jurisdiction, 
because they are immediate divisions or parts of the Church. 
On the other hand, parishes and religious institutes of diocesan 
law have a much less degree of public authority. In between 
these two extremes, as it were, come religious institutes of 
pontifical law. But even these also admit variations according 
as they are clerical or lay. Nevertheless, despite the differ- 
ences of degree, they are all public societies and primarily so. 
They differ altogether from merely private, friendly organiza- 
tions such as confraternities, pious unions, etc.** 


37 Op. cit., pp. 147-148, nn. 1-2. 
38 Op. cit., pp. 149-150, n. 3. 
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The public character of religious institutes in the strict 
sense, namely, in contradistinction to societies of common life 
without public vows, is shown in two ways: (1) they are set 
up by pontifical authority as a public state of life, so that they 
form one of the cardinal states of life as set down in canon 
107; and (2) for the most part, they are equated with the 
clerical state as to rights and obligations.*® The Church not 
only erects and approves the religious institutes, but she her- 
self through lawful representatives also receives the vows of 
each religious and these vows are public both in themselves 
and in their effects.*° Such a society is certainly not private 
as is a confraternity or pious union but is truly and predomi- 
nantly public, even though not as fully public as a diocese.** 

In the case of religious institutes of pontifical law Larraona 
argues for a greater degree of public nature from what he calls 
their factual or, at least, juridical universality, namely, that 
degree of independence of local ordinaries whereby they do 
not, as diocesan law institutes do,*? require approval of the 
local ordinary of the motherhouse in order to open a house 
elsewhere in the world, or of all local ordinaries in whose terri- 
tories they have houses, if they wish to change their constitu- 
tions, partially or totally. This “universal” nature of re- 
ligious institutes of pontifical law he then discusses at length 
both historically and dogmatically.** 

In delineating and illustrating his arguments, Larraona se- 
lects a clerical non-exempt institute as his typical case and in 
vindicating the public nature of such a religious institute, says 
it is easy to make the transition and application to the other 
canonically lower classes of religious institutes, including those 
without public vows. 

He defines or describes dominative power as “ the right of 
governing a juridical society which is of a universal and neces- 

39 Canons 614; 592. Larraona, op. cit., pp. 158-160, nn. 12-13. 

40 Canons 488, 1°; 1308, § 1. 

41 Op. cit., pp. 151-152, nn. 7-8. 

42 Canon 49&. 


43 Op. cit., pp. 152-157, nn. 9-11. 
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sary-voluntary nature, erected and approved by the supreme 
authority of the Church, so that it comprises and moderates a 
state of life which is fully public and religious and, for the 
most part, united to the clerical state, and which efficaciously 
directs the faithful who embraces the religious life, singly and 
corporately, to the perfection of Christian charity.” ** 

We have already seen what he means by “ universal so- 
ciety.” A “necessary-voluntary ” (necessario-voluntaria) so- 
ciety is one which a person freely chooses to enter (and so is 
voluntary) but which he must enter (hence, necessary) if he 
wishes to embrace this state of life. Therefore, as Larraona 
points out, three specific elements are required to have domi- 
native power in a society: (1) the society must embrace the 
religious life; (2) the religious life must be elevated to the 
dignity of a cardinal public state; (3) it must be intrinsecally 
united to the clerical state. All three elements must be found 
together, not just separately, in the society.*® 

To bring out the nature of public dominative power, he 
compares it with three other types of power: *® 

1. Jurisdiction: this is the strictly public power whereby the 
Church and its immediate divisions, territorial and personal, 
are governed. This is the “ power of the keys” and includes 
the public functions: legislative, judicial and executive. Pub- 
lic dominative power includes some but not all these func- 
tions. As a result, public dominative power can also be called 
imperfect or inchoate jurisdiction.** 

2. Preceptive power from a vow: as regards the matter of 
such power with respect to the vovent, there is no difference; 
preceptive power from a vow is simply a confirmation, arising 

44 Op. cit., p. 161, n. 15: ius regendi societatem iuridicam necessario-volun- 
tariam et universalem ab Ecclesiae Suprema Auctoritate erectam et approba- 
tam, ut statum publicum religiosum plene, statum vero clericalem religioso 
adiunctum magna ex parte contineat ac moderetur, fideles qui religionem am- 


plectuntur, singillatim et quatenus corpus constituunt, ad christianae caritatis 
perfectionem efficaciter dirigendo. 


45 Op. cit., pp. 163-166, n. 18. 
48 Op. cit., pp. 166-168, n. 19. 
47 For details, cf. op. cit., pp. 169-174, nn. 23-24. 
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from the virtue of religion, of dominative power. There are, 
however, several differences otherwise: (a) the active subject 
of power: not all who possess dominative power can give a 
precept under obedience even though they be true superiors; 
(b) separate exercise: the vow is not always binding when 
dominative power is exercised, although dominative power is 
always exercised when the vow is invoked; (c) the passive 
subject of power: the vow can bind only the individual; it 
cannot bind the community as such; (d) matter of power: 
dominative power touches many things not tangible by the 
vow, e.g., things as such, rights, offices of the community, 
whereas the vow affects only persons.*® More specific ex- 
amples of the matter of dominative power: administration of 
property, the direction of social activities, conduct of business, 
procurement of supplies, defense of rights, the direction of 
everything whereby the end of the society is achieved.*® 

3. Private dominative power: this is the internal power 
whereby a body which is completely private is governed, e.g., 
a private family, confraternity. 

Years earlier (1926), Larraona had distinguished various 
classes of dominative power in his commentary on canon 
501,°° although he did not even develop his ideas as much as 
he has on this later occasion. So his present teaching, funda- 
mentally, is not something new to him. 

By way of conclusion, Larraona points out the importance 
of the concept of public dominative power from three aspects: 

1. Exegetically or interpretatively: © such a concept gives a 
perpetual criterion for the safe interpretation of the Code, 
from text or from analogy, for everything pertinent to the 
complete government of public moral entities, even if they be 
not exempt. He admits some matters in the Code are of 

48 For a long list of such things, etc., cf. op. cit., pp. 165-166, n. 18, b); ef. 


also G. Escudero, “ El Uso de la Potestad Dominativa,” Vida Religiosa (1953), 
219-226. 


49 Op. cit., p. 169, n. 21. 
50 Commentarium pro Religiosis, VII (1926), 32-33, IV. 
51 Op. cit., pp. 177-178, nn. 28-30. 
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doubtful application to public dominative power. Among his 
examples of such doubtful cases are canons 196 to 207. 

2. Doctrinally: ©? such a concept must be formed in order to 
make a declaration about juridic doctrines and principles. He 
points out that many actions and functions which in past 
times had been reserved to jurisdiction, today nobody doubts 
belong also to dominative power, even at times to that of re- 
ligious women. An easy distinction can be made in virtue of 
that concept as to the juridic nature of various ecclesiastical 
societies, e.g., religious institutes and confraternities. 

3. Practically: °* such a concept helps to define what con- 
stitutes the core of many universal societies of a public char- 
acter. 

For Larraona, then, there are in the Code only two forms of 
public power: jurisdiction and dominative power. Jurisdic- 
tion is the higher grade and belongs only to the immediate di- 
visions of the Church, dioceses and clerical exempt religious 
institutes. All other public power of governing is dominative 
power, although not all dominative power is public. 

Larraona’s theory about public dominative power was criti- 
cized at considerable length and rejected by the Redemptorist, 
Gerard Kindt, in his book, De Potestate Dominativa in Re- 
ligione."* Kindt argues that the only kind of dominative 
power set down in the Code is the strictly private form in 
canon 501, § 1, which states that Superiors and Chapters, con- 
formably to the constitutions and the universal law, have 
dominative power over their subjects.®° All other actions su- 
periors can perform, e.g., admission of candidates to religious 
life and to profession, dismissal of subjects, business transac- 
tions, etc., do not belong to dominative power.®® Since these 
actions are the exercise of some kind of power and that power 


52 Op. cit., pp. 178-180, n. 31. 

53 Op. cit., p. 180, n. 32. 

54 Pp. 241-354. 

55 Op. cit., pp. 259-260; 263-266; 285-286. 
56 Op. cit., p. 285. 
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in the case of non-exempt religious, at least, cannot be juris- 
diction, he prefers to adopt as a name for it that which was 
used years before, swperioritas.** He admits that such a type 
of power is nowhere mentioned in the Code but, he argues, the 
thing is in the Code, even if the name is not.*® 

For Kindt, dominative power has its whole origin and na- 
ture from the subjection of a given person to the superior 
through religious profession.®® Obedience as such is not the effi- 
cient cause of dominative power; it is the exigitive cause of it.® 
He defines dominative power ™ as “the ecclesiastical power 
of a private type which the Church, because of the personal 
subjection of the religious effected in the vow of obedience, 
grants to the legitimate superiors of the religious institute 
over the person of their subjects, conformably to the constitu- 
tions and common law, and which is obligatory from the vir- 
tue of religion and, sometimes, from a special vow.” © 

Larraona’s theory of public dominative power gradually 
won followers. Among them are such persons as S. Goyeneche, 
C.M.F.,"= W. A. Stanton, C.J.M.,* J. Creusen, 8.J.,% T. 
Schaefer, O.F.M.Cap.® 


57 Op. cit., pp. 286; 303; 309; 321; 323. 

58 Op. cit., pp. 341-345. 

59 Op. cit., pp. 259-260. 

60 Op. cit., pp. 298-299; 306; 310; 313; 320; 328. 
61 Op. cit., p. 325. 


62 Op. cit., p. 322: Potestas ecclesiastica ordinis privati, quam Ecclesia, ob 
personalem religiosorum in voto obedientiae peractam mancipationem, Supe- 
rioribus Religionis legitimis concedit in personam subditorum, ad normam 
Constitutionum et iuris communis, quaeque obligat ex virtute religionis et 
quandoque specialis obedientiae. 


63 De Religiosis—De Laicis (Rome: Commentarium pro Religiosis, 1938), p. 
33, note 15. 


64 De Societatibus sive Virorum sive Mulierum in Communi Viventium Sine 
Votis (Halifax: Library of the Major Seminary of the Most Holy Heart of 
Mary, 1936), pp. 111-114, n. 112. 


65 Epitome Iuris Canonici, Vol. I, n. 619; Religious Men and Women in 
Church Law (6. ed., Milwaukee: Bruce, 1958), n. 46, 3. 


66 De Religiosis (4. ed., Rome: Vatican Press, 1947), n. 437. 
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With all this background, we can now return to the Code 
Commission reply of 1952 regarding the application of certain 
canons on jurisdiction to dominative power. 

As was mentioned in the beginning, canonists now see in 
this reply more than might have struck the reader of it if he 
were unaware of this controversy regarding the origin and na- 
ture of dominative power. One commentator after the other 
adverted to the importance of this reply relative to the dis- 
pute over the nature of dominative power. Thus, the anony- 
mous writer in Vida Religiosa® observed that the opinion 
that these canons were also applicable to dominative power 
had been gaining ground and was common doctrine. Here is 
authentic confirmation of that teaching. R. Bidagor, S.J., in 
his article on this response ** noted that while the Code did 
not make a distinction between public and private dominative 
power, this distinction was becoming common among authors. 
Aemilius Herman, 8.J., in an article ® on the Oriental Code 
De Religiosis, observed that, to obviate the doubt about pub- 
lic dominative power, the Oriental Code in canon 305 used 
the term “ alia publica potestas ecclesiastica”’ which, he says, 
meant public dominative power. G. Escudero, C.M.F., notes 
that the simple distinction heretofore set down can no longer 
be made, namely, public power is jurisdiction, private power 


67 IX (1952), 342, n. 1. 


68“ De Applicatione Praescriptorum Can. 197, 199, 206-209 Potestati Do- 
minativae,” Monitor Ecclesiasticus, LX XVII (1952), 418-420. 


69“ De Motu Proprio ‘Postquam Apostolicis,” Monitor Ecclesiasticus, 
LXXVII (1952), 259-260. Creusen in his Religious Men and Women in 
Church Law, n. 46, 3, noted that a suggestion had been proposed by some per- 
sons that the term ecclesiastical power be adopted to avoid confusion with 
purely private power. 


70 Canon 305 reads: $1. Officitum ecclesiasticum lato sensu significat quodli- 
bet munus quod in spiritualem finem legitime exercetur; stricto autem sensu 
est munus ordinatione sive divina sive ecclesiastica stabiliter constitutum, ad 
normam canonum conferendum, secumferens aut aliquam participationem ec- 
clesiasticae potestatis sive ordinis sive iurisdictionis aut aliam publicam eccle- 
siasticam potestatem. 

§ 2. Nisi aliud constet, officium ecclesiasticum accipitur stricto sensu. AAS, 
XLIV (1952), 144. 
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is dominative.” P. Aguirre, S.J., sums it all up for us by 
saying that all difficulty arising from distinguishing public 
and private dominative power now disappears because of this 
response which clearly upholds public dominative power. 

As seen from this sampling of comments on the 1952 re- 
sponse of the Code Commission, the reply is taken as an ex- 
plicit approbation of the theory advanced by Larraona. J. B. 
Fuertes, C.M.F., took occasion in a long article “* to support 
Larraona and rebutt Kindt. 

Turning now to the canons cited in the reply of the Code 
Commission, some observations may be useful. 

Canon 197 is now applicable to dominative power. There- 
fore, dominative power is classified as ordinary, delegated, 
proper and vicarious. By thus stating that dominative power 
can be ordinary, that is, power annexed by law to an office, 
there is an indirect modification of the norm set down in 
canon 145, § 2, concerning the understanding of the term office 
in the Code, namely, it is always to be taken in the strict sense 
unless the contrary appears from the context. In § 1 of canon 
145, an office in the strict sense is defined as a function perma- 
nently established by either divine or ecclesiastical ordinance, 
conferred conformably to the sacred canons, and carrying with 
it at least some participation in ecclesiastical power either of 
Orders or of jurisdiction. In view of the 1952 reply of the 
Code Commission, that definition of an office in the strict 
sense will now have to conclude somewhat like the following: 
“... Some participation in ecclesiastical power either of Orders 
or of jurisdiction or of dominion, i.e., dominative power.” ™ 

71“De Natura Institutorum Saecularium,” Commentarium pro Religiosis, 
XXXII (1953), 72-93, 89. 

72“ Annotationes ad Responsiones Datas a P. Comm. Codicis d. 26 martii a. 
1952,” Periodica de Re Morali Canonica Liturgica, XLII (1953), 165. 

73“De Potestate Dominativa in Religionibus Non Exemptis,” Commen- 
tarium pro Religiosis, XXXII (1953), 198-209; 274-279; 341-346. 


74 Cf. text of canon 305 of the Oriental Code De Religiosis quoted above in 
note 70. 
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Some examples” of ordinary dominative power are: gov- 
ernment of the community, administration of temporalities of 
the entity to which one is assigned,” admission to novitiate 
and to religious profession, limited prolongation of the period 
of postulancy, novitiate and temporary profession, anticipa- 
tion of renewal of temporary profession, change of cession and 
disposition of one’s property, admission of outsiders into 
cloister in certain instances, egress of religious from cloister 
under certain conditions, exclusion from renewal of temporary 
vows or emission of perpetual vows, dismissal of member in 
temporary vows, conduct of preparatory process for dismissal 
of perpetually professed members. All these powers are an- 
nexed by the general law to one or other office in a religious 
institute. Private law, i.e., the constitutions of the institute, 
may and usually does provide other examples of ordinary 
power in that particular community. 

Relative to the new understanding of the term office, all the 
canons concerning the canonical provision of ecclesiastical 
offices and their loss now find application, where possible, also 
in religious institutes where only dominative power is pos- 
sessed. Hence, a conclusion, put, however, in the form of a 
question, by Larraona ® in connection with his thesis on pub- 
lic dominative power finds confirmation in this reply of the 
Code Commission. 

The classification of power as delegated, proper, and vicari- 
ous needs no explanation. Neither is any comment called for 
regarding the application of canons 199 or 206-208, except, 
perhaps, to give an example of the application of canon 199, 
§ 3, to a quite common situation. 

75 Respectively: canons 501-502; 532, §2; 543; 539, §2; 571, $2; 574, $2; 
577, $2; 580, §3; 599, §2; 600, 4°; 606, $2; 637; 647; 649-653. 


76 Therefore, treasurers also have ordinary power in this matter since their 
function is set down in both the Code (canon 516, §§ 2-4; 532, §2) and, more 
specifically, in the constitutions of each religious institute. 


77 Canons 147-159; 183-195. 


78“ De Potestate Dominativa Publica in Iure Canonico,” p. 178, note 101. 
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The cited canon, as will be recalled, treats of subdelegation 
in a case where delegation is had ad universitatem negotiorum. 
In the quite common situation obtaining in lay religious com- 
munities, local superiors often have general delegation from 
the major superior to receive the vows of any and all who 
make profession at that local house. This is an example of 
delegation of public dominative power for a whole class of ac- 
tions. Consequently, if occasion arose, such a local superior 
could subdelegate this power in an individual case. This ex- 
ample is brought up because the question as to whether this 
could be done or not has been presented on more than one oc- 
casion to the present writer. As a result, it was thought worth 
while illustrating the canon with this example. 

If it is not out of place to inject a piece of what may be 
called pastoral advice at this juncture, the answer to many a 
problem or difficult situation for a superior or other person 
having ordinary dominative power is canon 199. Many a su- 
perior in lay religious institutes finds himself or, more often, 
herself so burdened with discharging all the various functions 
of the office that one or more or, occasionally, all suffer simply 
because the superior has neither the time nor, perhaps, the 
ability to take care of all the functions. Moreover, many at 
least believe they are not allowed to delegate one or several 
other persons to take care of as many of the superior’s respon- 
sibilities. Since canon 199 is in the section on jurisdiction, it 
was doubted whether its principles were restricted to jurisdic- 
tion or also applicable to dominative power. Whatever the 
value of the doubt was heretofore, there is certainly none now. 
Consequently, the application of the norms established in 
canon 199 will very frequently relieve the erstwhile harassed 
superior if he or she will only make use of them. 

Important as is the decision that canons just referred to can 
now be employed to settle many matters of dominative power 
which are of frequent or even daily occurrence in religious in- 
stitutes, much more important, even if not of frequent use, is 
the application of canon 209 to dominative power. This is of 
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course the canon Ecclesia supplet in instances of common error 
or of positive and probable doubt either of law or of fact. 

Time and again very serious situations and effects have fol- 
lowed in religious communities where only dominative power 
existed, because a person commonly believed to be a validly 
elected or appointed superior was de facto not validly elected 
or appointed, whether the defect was on the part of those 
elected or appointed or on the part of those electing or ap- 
pointing. Depending on the validity or invalidity of the elec- 
tion or appointment of a given person and, as a result, on 
whether that person possessed or did not possess the necessary 
dominative power, hung the validity or invalidity—not 
merely liceity or illiceity—of many other acts. By way of ex- 
ample: admission to the novitiate and to all professions of 
vows requires, as one condition for their validity, action by a 
validly elected or appointed superior competent in this mat- 
ter.”® Similarly, the professions to be valid must be received 
by a competent superior validly in office.*° Likewise, all 
alienations and contracts of debt, to be valid, must have the 
approval of a competent and validly chosen superior.** In 
these various circumstances the person is not a novice or is not 
professed and, therefore, not really a religious. In other cir- 
cumstances there is no true alienation or debt as far as canon 
law is concerned. These are simply a few illustrations of what 
can happen and has, on occasion, actually taken place. These 
are very serious results for the community, local or general as 
the case may be, for the individual religious, as well as for 
others transacting certain forms of business with the com- 
munity or superior. 

Prior to the 1952 reply, what could be done about validat- 
ing such actions? As far as profession of vows is concerned, it 
could be validated by either a simple convalidation or by a 
sanatio in radice.** Other types of invalid actions ordinarily 

79 Canons 543; 572, $1, 2°. 

80 Canon 572, §1, 6°. 
81 Canons 534, §1; 1530, §1, 3°. 
82 Canon 586. 
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had to be validated by a radical sanation. Could any or all of 
these actions be said to be valid in virtue of supplied au- 
thority from canon 209? Most authors ** who treated this 
kind of situation denied that canon 209, per se at least, was 
applicable in such circumstances. In cases of common error 
or of positive and probable doubt of law or of fact the Church 
supplied jurisdiction and that was all, or, at most, another 
power flowing out of jurisdiction, e.g., power of a pastor to as- 
sist at marriages. 

There were, however, some authors who defended the use of 
canon 209 in such situations. One of these was P. Maroto, 
C.M.F.,** who argued that not only canon 209 but also all the 
other canons, namely, 196-208, in this title of the Code were 
applicable to dominative power. His argument is based on 
the inscription or rubric of this title: De Potestate Ordinaria 
et Delegata, which, he observes, is a generic inscription and 
not restricted to jurisdiction, although the canons themselves, 
except for canon 210, all explicitly refer to jurisdiction. 
Nevertheless, in virtue of the inscription all those canons, ex- 
cept canon 210, apply to all kinds of ecclesiastical power, in- 
cluding the dominative power of superiors in non-exempt re- 
ligious institutes. He finds confirmation for his argument in 
the inclusion of the power of Orders in canon 210 under this 
same generic inscription. 

Some other authors found justification for using canon 209 
to solve such problems by appealing to canon 20: “ If con- 
cerning a certain matter, there is no express prescription either 
in the general or particular law, laws passed for similar mat- 
ters must be taken as the norm, except when there is question 

83 E.g., D. Pruemmer, “An Invalid Election and Its Consequences,” Homi- 
letic and Pastoral Review, XXX (1929-30), 74-75; (Anon.), “ Profession Under 
a Superioress Holding Office Invalidly,” American Ecclesiastical Review, CI 
(1939), 267; A. Toso, “ Jurisdictio: Quando ab Ecclesia Suppleatur,” Jus Ponti- 
fictum, XVII (1937), 100, n. 3; ef. F. Claeys Bouuaert-G. Simenon, Manuale 


Juris Canonici (5. ed., Ghent, 1939), Vol. I, n. 363, 4; F. S. Miaskiewicz, Sup- 
plied Jurisdiction According to Canon 209, p. 286. 


84 Institutiones Iuris Canonict, Vol. I, n. 694. R. A. Kearney, The Principles 
of Delegation, p. 49, uses the same argument as Maroto. 
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of the application of penalties.” One such author is J. Creusen, 
S.J., who read a paper on the topic of dominative power and 
common error at the International Juridic Congress at Rome 
in 1934.85 *: 
Creusen admits that neither the Code law nor pre-Code law, 
implicitly or explicitly, treats of common error relative to 
dominative power.*® Without mentioning him by name, 
Creusen rejects Maroto’s opinion.” He then goes on to argue 
that because of all the serious suffering a religious community 
must undergo if no remedy is found for such cases of in- 
validity, the Church should provide one, since the results are 
produced not by the natural law but by the positive law of the 
Church. He finds that provision in the first part of canon 20 
quoted above. S. Goyeneche, C.M.F.,°° used the same princi- 
ple in solving a case which was submitted to him, arguing that 
“public utility” required the use of canon 209 in cases of 
dominative power just as much as in cases involving jurisdic- 
tion. He then gives the dictum: “ Ubi eadem est ratio, eadem 
debet esse iuris provisio.” There were also some other authors 
who conceded at least probability to this interpretation.® 
With the Code Commission reply of 1952 all doubt on this 
point has now been removed. It may be of passing interest 
to mention that Fuertes * considers this reply a confirmation 
of Maroto’s opinion. 
Another question occasioned by this response is: are only 
the canons cited in its applicable to dominative power, or, 
85“ Pouvoir Dominatif et Erreur Commune,” Acta Congressus Iuridici In- 


ternationalis, IV, 181-192. Cf. also Vermeersch-Creusen, Epitome Juris 
Canononici, Vol. I, n. 311. 


86 Op cit., p. 184. 
87 Op. cit., p. 185. 
88 Commentarium pro Religiosis, XIII (1932), 196-198. 


89M. C. a Coronata, Institutiones Iuris Canonici (2. ed., Turin: Marietti, 
1939), Vol. I, nn. 275, p. 328, note 6; n. 292, p. 356, note 2; R. A. Kearney, The 
Principles of Delegation, p. 50; F. S. Miaskiewicz, op. cit., pp. 288-289. 


90“ De Potestate Dominativa in Religionibus non Exemptis,” Commen- 
tarium pro Religiosis, XXXII (1953), 344, n. 15. 
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rather, are all the other canons in this section, sc., canons 196, 
198, 200-205, also applicable? Here, again, we have differ- 
ences of opinion. Aguirre * denies usage of the non-cited 
canons. He argues that if they could be used, they would 
have been listed in the response just as the others were. 
Fuertes,®” on the other hand, maintains that by reason of 
doctrinal authority, that is, of Maroto and his followers, all 
the canons may be used just as, prior to the 1952 decision, the 
other canons could be used for the same reason. The canons 
cited in the response simply now have not only doctrinal au- 
thority but also juridic authority. 

A sort of middle ground between these two extremes is 
taken by Bidagor.** He states that the non-cited canons can 
seemingly be applied to dominative power unless the nature 
of the case or the context of the law forbids. Hence, he con- 
cludes that since canon 207, § 3 (effect of default of one per- 
son when several have been delegated in common for the same 
matter), is authentically applicable to dominative power, 
canon 205 must necessarily also be applicable, namely, delega- 
tion of several persons in common for the same action. On 
the other hand, canons specifically treating of jurisdiction, 
e.g., judicial power in canon 201, § 2, are evidently not ap- 
plicable to dominative power. As for the omission of canon 
198 from the list (“In iure nomine Ordinarii intelliguntur, 
nisi quis expresse excipiatur, ... . pro suis subditis Superiores 
maiores in religionibus clericalibus exemptis”), Bidagor be- 
lieves it was deliberately done by the Code Commission lest a 
manner of speaking be introduced which has not obtained 
either in practice or in teaching. Nevertheless Larraona,™ at 
least once, defended a limited use of the term Ordinary for 

91“ Annotationes ad Responsiones Datas a P. Comm. Codicis d. 26 martii a. 
1952,” Periodica de Re Morali Canonica Liturgica, XLII (1953), 165-166. 

92 Op. cit., p. 346, n. 17. 


93“ De Applicatione Praescriptorum Can. 197, 199, 206-209 Potestati Domi- 
nativae,” Monitor Ecclesiasticus, LX XVII (1952), 420. 


94“ Quaestio Canonica,” Commentarium pro Religiosis, IV (1923), 116. 
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major superiors in clerical non-exempt institutes, because, as 
he said, such superiors at times have a partial equation with 
major superiors in clerical exempt institutes.® 

One other question remains to be mentioned briefly: may 
all canonical forms of religious life apply to their Superiors 
and Chapters the canons given in the response? The response 
states that they are applicable to “ Superiors and Chapters in 
religious institutes and in Societies of men and women living 
in common without public vows.” By exclusion, therefore, 
the reply is not applicable to the dominative power of Su- 
periors and Chapters in Secular Institutes. A reason ad- 
vanced by one writer * is that Secular Institutes do not have 
the “ public character ” found in the other canonical forms of 
religious life. 

As a result of this study of dominative power of religious 
superiors we can see, it is hoped, how great is the practical im- 
portance of the reply of the 26th of March, 1952, by the Code 
Commission. It should clear up many dobuts and end many 
disputes. It should also remove many anxieties and difficul- 
ties for superiors as well as for the canonists they consult. 
Thus, there is peace all around, unless, as Fuertes warns, 
troubles are generated by new disputes among canonists.** 

JAMES I. O’Connor, 8.J. 


West BapEN COLLEGE 
West BapeN Sprincs, INDIANA 


95 He gives as examples: canons 618, §2, 1° and 2°; 512, §2, 2°; 514, §1; 
533, $1, 3°; 1271, §§ 1-3, and discusses these and some other canons on pp. 
117-119. 


96 Vida Religiosa, IX (1952), 342, n. 5. Cf. also Fuertes, “De Potestate 
Dominativa in Religionibus Non Exemptis,” Commentarium pro Religiosis, 
XXXIT (1935), 345, n. 16. 


97 Op. cit., p. 346, n. 17. 

















THE PRIMATE OF HUNGARY 


N THE Occidental Church the institution of primates has 
never been developed into a permanent grade of the 
ecclesiastical hierarchy between the Pope and the 

bishops? and, in today’s canon law, the dignity of primate 
represents an honorary title of 21 archbishops ? which involves 
only precedence over archbishops (can. 280) outside their 
provinces.* Nevertheless, most of the manuals and commen- 
taries on the Codex Iuris Canonici mention that the excep- 
tion made by canon 271 (nisi iure particulari de aliquibus 
aliud constet) applies to the metropolitan of Esztergom (Gran 
in German, Strigonia in Italian usage) as primate of Hungary, 
leaving to him his specialis turisdictio.* 

This exception results from the proverbial national pride of 
Magyars and, consequently, it is not to be wondered at that 
the Hungarian historians and canonists dwell on the actual 
remaining jurisdiction of the primate of Hungary perhaps 
beyond its merits and characterize it as a “ specially august ” 
institution which has no equal within the Catholic Church.® 
These and similar utterances have made their way into for- 
eign canonical literature. But hitherto there has never been 
an attempt to investigate scientifically the evolution and the 
present state of the metropolitan of Esztergom’s primatial 


1 Hinschius, System des katholischen Kirchenrechts, Vol. I (Berlin, 1869), 
p. 628; Feine, Kirchliche Rechtsgeschichte, Vol. I, Die katholische Kirche 
(3. ed., Weimar, 1955), p. 321. 


2Nabuco, Introductio in Caeremoniale Episcoporum (Paris-New York, 
1956), pp. 42-47. 

3 Popek, The Rights and Obligations of Metropolitans (Washington, D. C., 
1947), p. 375. 

4Nabuco, op. cit., p. 44, says: “et etiam, ex speciali concessione iurisdic- 
tionem exercet in tota Hungaria, unicus forsan Primatus latinus de facto et 
de iure.” 


5 Konek, Egyhdzjogtan kézikényve (Pest, 1863), p. 290. 








28 THE JURIST 


powers. Therefore, a critical analysis will eradicate some un- 
historical views, while by no means denying that the primate 
of Hungary is the only primate in the Latin Church now 
possessing a certain supra-metropolitan jurisdiction, however 
small. 

The method to be followed is marked out by the generally 
accepted doctrine that primatial privileges have been pre- 
ceded as often as not by the exceptional position of the metro- 
politan see in question both in the political and in the ecclesi- 
astical sphere, and that the privileges frequently have been 
acquired by usurpation.* In accordance with this doctrine we 
will (1) delineate the prerogatives with which the metropolitan 
of Esztergom had been endowed over the metropolitan of 
Kalocsa—until 1802 the second metropolitan in Hungary— 
before the title and dignity of primate and legatus natus was 
conferred on him in 1394 for the first time.” Then we have to 
follow (2) the gradual development of the juridical status of 
the primate of Hungary down to 1917, the time of the promul- 
gation of the Code of Canon Law, and finally to analyze (3) 
the present status of the primate. 


I. THe PREROGATIVES OF THE METROPOLITAN OF 
ESZTERGOM BEFORE 1394 


If we look at the medieval relations between Church and 
Monarchy in Europe, which may be termed Staatskirchentum, 


6 Hinschius, op. cit., p. 626 f.; Feine, op. cit., p. 208. 


7 Hungarian historiography sees in the foundation document of the bishopric 
of Zagreb issued by King St. Ladislaus in 1093 proof of the special status of 
the metropolitan see of Esztergom, for it says: “ Strigoniensis ecclesie prima- 
tum Acha gubernante”. But aside from the fact that this document is only 
known through a copy which was issued in the 15th century and which is not 
above suspicion, it must be understood that primatus in the 11th century 
meant only the metropolitan authority. In spite of some contradictions 
Hungarian historiography also holds, now as always, the opinion that 
Lodomerius, archbishop of Esztergom, was appointed papal legate and pri- 
mate in 1279 merely ad personam. But this again is not proved. The bull of 
translation of Lodomerius from the episcopal see of Oradea does not contain 
anything of the sort and it is impossible that he would have been appointed 
papal legate by the Papal Legate Philippus himself. 
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we see the priority of the metropolitan of Esztergom over 
other bishops was based, from the very first, on the fact that 
Esztergom was the capital of Hungary down to 1361 and, as 
such, the king’s residence. In addition, it was the first metro- 
politan see in the country, although the province and metro- 
politan see of Kalocsa was also erected by King St. Stephen.® 
Concerning the relationship between the two metropolitans as 
shaped in the first decades nothing but conjecture is possible. 
It is an established fact that both legends of St. Stephen, the 
Vita maior and Vita minor—which are also the first sources 
of the Hungarian history to the extent that we can put his- 
torical value on legends—composed a short while before or 
immediately after the elevatio of the King by King St. 
Ladislaus and the Hungarian episcopacy in 1083, do not so 
point out the priority of the metropolitan of Esztergom that 
we should assume a conflict of powers between the two arch- 
bishops. That St. Stephen appointed the archiepiscopal see of 
Esztergom as magistra et metropolita ceterarum and nomin- 
ated the other bishops after deliberation with the metro- 
politan,’® is not astonishing. This description probably corre- 
sponds with the facts without overdoing the real condition 
tendentiously. On top of this neither legend mentions the 
archbishop of Esztergom at all. If by 1083 a battle for power 
had arisen between the two metropolitans, it would have been 
reflected in some way or other by the legends. 

The question has therefore narrowed down to this: what 
was the status of the metropolitan of Esztergom between 1083 
(the time of the legends of St. Stephen) and 1394 (when the 
primatial privileges were granted for first time)? In this 
period there were four powers indicative of the archbishop of 
Esztergom’s priority, although disputed occasionally: (1) the 


8 Cf. Annuario Pontificio, 1960, s. v. Kalocsa. 


9Cf. Szentirmai, “Die ‘Apostolische Legation’ des Ungarnkénigs Stephan 
des Heiligen,” Osterreichisches Archiv fiir Kirchenrecht (1957), pp. 253-267. 


10 Scriptores Rerum Hungaricarum, ed. E. Szentpétery (Budapest, 1939), IT, 
383. 
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right to anoint (inunctio) and to crown (incoronatio) the 
king of Hungary; (2) jurisdiction over the royal family and 
the court even outside the capital, as happened quite fre- 
quently through the 13th century; (3) jurisdiction over the 
so-called ecclesiae regales, ie., the king’s Eigenkirches, 
wherever they might be; and (4) precedence over the metro- 
politan of Kalocsa. 

1. The right of the metropolitan of Esztergom to crown 
the king is mentioned for the first time in the decretal of Pope 
Clement III of April 5, 1188, which Pope Celestine IIT 
refers to in his bull of December 20, 1191, re-confirming the 
right in question.’** Shortly afterward, on May 5, 1203, Pope 
Innocent III issued a third document concerning the right of 
coronation.”® 

These documents demonstrate that about the turn of the 
13th century the right to crown the king was disputed. That 
it was the metropolitan of Kalocsa who attacked the powers 
of the archbishop of Esztergom is evident from Pope Innocent 
III’s letter of November 22, 1204.1* There it is stated that 
John of Merano, archbishop of Kalocsa, had been elected 
archbishop of Esztergom by the metropolitan chapter but the 
suffragans had applied to the Pope to remonstrate with him 
over the election. They feared that John of Merano would 
not safeguard the rights of the metropolitan of Esztergom, 
especially since he “usque ad haec tempora Colocensem 
ecclesiam Strigoniensi metropoli asseruerit esse parem.” 

Subsequent events proved that these doubts were justified. 
The election of John of Merano had been approved in 1205 
by the Pope.*® Then John made a deal with his successor in 
the see of Kalocsa by which the second coronation (Fest- 

11 Monumenta Ecclesiae Strigoniensis, ed. F. Knauz (Esztergom, 1874), I, 
135. Cf. Jaffé, n. 16193. 

12 Tbid., I, 141. Cf. Jaffé, n. 16773(10332). 

13 Jbid., I, 166f. Cf. Potthast, n. 1896. 

14X. 1, 5, 5. Cf. Potthast, n. 2328. 

15 Monumenta Ecclesiae Strigoniensis, I, 180-181. 
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krénung) could be done by either of them and the metropoli- 
tan of Kalocsa was also authorized to perform the incoronatio 
itself whenever the metropolitan of Esztergom malevolently 
refused or was prevented. 

We know of this agreement only from the bull of Pope 
Innocent III of February 12, 1212, which quashed the agree- 
ment at the king’s request. The right of the metropolitan of 
Esztergom to crown the king was confirmed once more on 
February 26, 1231, by Pope Gregory IX,’* but this did not 
end the controversy as is demonstrated by two other sources. 
The so-called Polish-Hungarian Chronicle reports the alleged 
Festkronung of King St. Stephen in the cathedral of Eszter- 
gom, i.e., by the archbishop of Esztergom.’" This scene is no 
doubt fictitious. That it was inserted in the Chronicle never- 
theless suggests that four papal bulls were not sufficient to do 
away with the claims of the metropolitan of Kalocsa. The so- 
called Picture-Chronicle from the end of the 13th century also 
relates that St. Stephen presented the collegiate church of 
Alba Regia (Székesfehérvar in Hungarian, Stuhlweissenburg 
in German) with two rationalia granted by Pope Benedict—it 
is uncertain which pope of this name is meant—on condition 
that any bishop wearing them would be entitled to anoint and 
crown the king.'* Thus the anonymous author tried to deny 
the exclusive right of the metropolitan of Esztergom to crown 
the king of Hungary. 

2. The bull of Pope Innocent III of December 20, 1191, 
awards jurisdiction over the royal court to the metropolitan of 
Esztergom. The agreement mentioned above between John 
of Merano and the metropolitan of Kalocsa (1211) includes 

16 Theiner, Vetera monumenta historica Hungariam sacram illustrantia 
(Roma, 1859-60), I, 92. Cf. Potthast, n. 8668. 

17 Scriptores Rerum Hungaricarum, II, 310. 

18“ Dedit eidem Albensi ecclesie. . . . duo scilicet racionalia . . . que beatus 
Benedictus sancte Romane ecclesie pontifex ad preces sancti Stephani regis 
tante auctoritatis privilegio insignivit ut quicumque in celebrando missam eis 


uteretur legitime possit regem inungere, coronare et gladio accingere.”—Scrip- 
tores Rerum Hungaricarum, I, 316. 
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the archbishop of Esztergom’s surrender of this power in 
favor of that bishop in whose diocese the court was actually 
sojourning. It is curious enough that Innocent III did not 
touch this matter in his bull of February 12, 1211, inasmuch 
as he had been asked by the monarch to annul the agreement 
in its totality. Later the problem of jurisdiction over the 
royal family dwindled into insignificance, as the king re- 
mained more and more from the 13th century on in the 
capital, i.e., Esztergom. 

3. The problem of jurisdiction over the so-called ecclesiae 
regales continued to be a contentious matter. The legend of 
St. Stephen compiled by Bishop Hartwicus in the second de- 
cade of the 12th century claims that St. Stephen had exempted 
the provostship of Alba Regia from all episcopal and metro- 
politan jurisdiction and had only prescribed that the provost 
and the clerics should participate, “ ecclesiastici dogmatis 
imbuendi,” in the (diocesan) synod of the metropolitan of 
Esztergom.’® But it is not authenticated that the saint had 
founded this collegiate church as an exempt one in the sense 
of a praepositura nullius. The Polish-Hungarian Chronicle 
says only that the chapter of Alba Regia is subject to no 
bishop or archbishop, i.e., not even the diocesan synod is men- 
tioned.”° 

These passages testify that the jurisdiction of the metro- 
politan of Esztergom over all ecclesiae regales was not looked 
upon from the very first as a matter of course. Pope Clement 
III on January 8, 1191, admonished the provost of Alba Regia 
to offer the metropolitan, as metropolitan, his respect and 
subordination.” The letter of Pope Innocent III of May 5, 
1203, says that the jurisdiction over the royal abbeys and 
provostships belongs to the archbishop of Esztergom,”* but in 
the above mentioned agreement the metropolitan John of 

19 Jbid., IT, 418. 

20 Ibid, II, 312. 

21 Fejér, Codex diplomaticus regni Hungariae, II, 273. 

22 [bid., II, 416, 419. Cf. Potthast, n. 1897. 
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Merano renounced also these powers over the regales ecclesiae 
and conceded them to that bishop in whose diocese the 
churches in question were found. The papal bull quashing the 
agreement did not rescind this item, and Pope Honorius III 
on June 11, 1219, characterized the royal convents and 
churches as subject to the king in temporalibus and to the 
Holy See in spiritualibus. He granted to the metropolitan of 
Kalocsa the right to wear the pallium in the royal churches 
within the province of Kalocsa, but forbade the metropolitan 
of Esztergom to do this in the same churches “ cum imperium 
non habeat par in parem.”** The bishop of Veszprém was 
also assured of having jurisdiction over the ecclesiae regales 
in his territory ** on July 18, 1220. 

Only in 1295 did the metropolitan of Esztergom succeed in 
obtaining papal acknowledgement that all the ecclesiae regales 
were subject to his jurisdiction.2> Nearly a hundred years 
later, in 1382, it was necessary to emphasize the right against 
the bishop of Pées (Cinque Chiese in Italian, Fiinfkirchen in 
German).** After the metropolitan of Esztergom had ob- 
tained the dignity of primate, his jurisdiction over the regal 
churches needed to be confirmed by the Popes four times be- 
tween 1399 and 1513.27 Never was it asserted that this right 
belonged to him on the grounds of the legation or the primacy. 
On the contrary, on June 30, 1447, Pope Nicholas V stated 
that certain churches in Transylvania, subject to the juris- 
diction of the metropolitan of Esztergom, were attached to 
the diocese of Esztergom.”® 


23 Theiner, op. cit., I, 21f. Cf. Potthast, n. 6082-4. 
24 Theiner, op. cit., I, 26. 


25 Toérék, Magyarorszdg Primdsa (Pest, 1859), II, 41f. Cf. Potthast, n. 
24218. 


26 Térdk, op. cit., II, 50f. 


27 May 1, 1399—Térdk, op. cit., II, 57; November 20, 1399—Batthany, 
Leges Ecclesiasticae regni Hungariae, III, 337; June 12, 1464—Torok, op. cit., 
II, 93; August 6, 1513—Theiner, op. cit., II, 597 ff. 


28 Theiner, op. cit., II, 238 f. 
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With regard to the archbishop of Esztergom’s precedence 
ratione sedis over the metropolitan of Kalocsa, a passage of 
the Vita maior emphasizes that St. Stephen had erected the 
see of Esztergom as metropolis et magistra ceterarum. This is 
not at all extraordinary nor does it prove the existence of a 
dispute over precedence in the 11th or 12th century. Im- 
plicitly, the suffragans’ protest against the election of John of 
Merano testifies that the precedence of the metropolitan of 
Esztergom over Kalocsa was called in question in the 13th 
century. Pope Honorius III’s bull of June 11, 1219, denied 
that the metropolitan of Esztergom had any power over the 
metropolitan of Kalocsa, although in 1214 King Andrew II 
had written that the metropolitan of Esztergom “ dignitate 
ceteris [viz., presulibus regni] praeeminet.” *® 

Hungarian historiographers used to put forward a docu- 
ment of King Béla IV of September 29, 1239, which says: 
“cum predicta s. Strigoniensis ecclesia locum primatis in 
regno nostro tenere dinoscatur.” * This passage, however, does 
not prove anything because the document in question turned 
out to have been falsified as late as the 15th century.** But the 
record of a conference of the Hungarian bishops in 1318 seems 
to prove that the metropolitan of Esztergom made good his 
claim to precedence ratione sedis over the archbishop of Ka- 
locsa; the conference took place in Kalocsa, but the record 
mentions the metropolitan of Esztergom in first place.*? 


II. THe PRIMATIAL RIGHTS FROM 1394 To 1917 


On April 24, 1394, Pope Boniface IX conferred on the 
Metropolitan of Esztergom, John de Kanisa, the dignity of 
primate and papal legate, but only ad personam and limited 
to the province of Esztergom.** This letter of the pope does 

29 Tbid., I, 1. 

80 Térék, op. cit., II, 28 f. 

31 Szentpétery, Regesta critica diplomatum (Budapest, 1923), I/1, 201 f. 

32 Monumenta Ecclesiae Strigoniensis, II, 744 ff. 

33 Torok, op. cit., II, 54 ff. 
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not give any information concerning the primate’s powers 
nor does the other bull which on March 27, 1395, at Emperor 
Sigismund’s request, conferred the dignity of primate and le- 
gate for the province of Esztergom on the successors of John 
de Kanisa as well. This document extended his rights, but 
again only ad personam, to the province of Kalocsa.** Both 
of these bulls refer only to the power and authority which by 
law or by custom belong to primates and papal legates, add- 
ing the right to impose penalties. Excepted by both letters 
are the exempt churches and convents which are immediately 
subject to the Holy See. 

The sovereign, Sigismund, no doubt had in mind aims of a 
political nature, namely, to prevent the Apostolic See from 
appointing an alien legate as had been tried in Scotland, and, 
in relation to the administration of justice, to eliminate or at 
least to restrict appeals made to Rome. During the following 
years his plans failed. Neither the appointment of alien le- 
gates nor appeals to Rome could be prevented. And what the 
Emperor principally intended, to hinder the conferral of 
benefices by the Pope, was hopeless from the first: a legatus a 
latere had the right to confer certain benefices but a legatus 
natus did not possess such powers.*® 

Barely two years after the metropolitan of Esztergom had 
received the primatial power, in 1397 the canons of the metro- 
politan chapter of Esztergom asserted that jurisdiction over 
the provinces of Esztergom and Kalocsa had been conferred 
on the metropolitan, i.e., joined to the metropolitan see.*® No 
sooner had they been granted than the primatial powers were 
being extended! On the other hand, the bishop of Eger 


34 Urkundenbuch der Deutschen in Siebenbiirgen, ed. Zimmermann-Werner- 
Miiller (Hermannstadt, 1902), III, 145 ff. 


35 X. 3, 5, 37; VI° 1, 15, 4, 1. Cf. Hinschius, op. cit., I, 517. 


36“Ttem ex munificencia et promocione serenissimi principis domini 
Sigismundi regis Hungarie ipse archiepiscopus effectus est Primas [et] legatus 
natus in utraque provincia, sua videlicet et Colocensi, quo titulo fruitur et 
fruentur eciam successores.”—Visitatio Capituli Ecclesiae Metrop. Strigonien., 
ed. Kollanyi (Térténelmi Tar, 1901), p. 80. 
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(Agria in Italian, Erlau in German) was conceded papal ex- 
emption for life by Pope Boniface IX on November 6, 1398.** 
It is obvious that the bishop was not satisfied with this 
privilege, for the metropolitan, on November 20, 1399, lodged 
a protest to the effect that the bishop of Eger had encouraged 
the provost of Lelesz to refuse obedience to him.** That is all 
the more interesting since six months before this incident, on 
May 1, 1399, the Pope had confirmed the jurisdiction of the 
metropolitan of Esztergom over the ecclesiae regales, but with- 
out mentioning the primatial powers or the dignity of papal 
legate.*® 

On March 24, 1452, Pope Nicholas V revived the primacy 
and legation of the metropolitan of Esztergom, this time ex- 
pressly over the two provinces. Further details were also 
communicated by this bull.#° Henceforward the metropolitan 
of Esztergom had the right to exercise (1) full jurisdiction in 
foro conscientiae as well as in foro contentioso (2) over the 
whole country, i.e., in the territory of the Hungarian King- 
dom, (3) including exempt convents and churches. 

On April 22, 1452, the primate of Hungary of the time was 
granted by the Pope (1) the right to have carried before him 
in the whole country the prelatial cross “ ceteris presulibus, si 
quos adesse contingat, in ea re cessantibus,” (2) the power to 
judge in Ist instance, and (3) the power to inflict censures.* 
Here we see the conferring of powers which exceed the or- 
dinary rights of a legatus natus. Jurisdiction over the exempt 
especially is peculiar to the legati a latere.* 

The primacy conferred on the metropolitan of Esztergom 
by Pope Nicholas V was overtaken by a fate worse than the 
privilege granted by Pope Boniface IX in 1395. Only two 

87 Monumenta Vaticana Hungariae, 1/4, 91. 

38 Batthany, op. cit., III, 337. 

89 Térék, op. cit., II, 57 f. 

40 Theiner, op. cit., II, 600f. 

41 Ibid., p. 601. 

42 Hinschius, op. cit., I, 515. 
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years had elapsed when the Pope on July 30, 1454, rescinded 
all the prerogatives granted to the archbishop of Esztergom, 
particularly those of April 22, 1452, insofar as they concerned 
the province of Kalocsa, quashed the sentences decreed in the 
same province, and annulled the censures which had been in- 
flicted in virtue of the legate’s authority. The Pope was in- 
duced to do this by the petition of King Ladislaus V and 
others who feared “ plurima scandala suscitari” in conse- 
quence of the renewal of primatial powers over the province 
of Kalocsa.** 

On November 8, 1484, Pope Innocent IV appointed the 24 
year old bishop of Transylvania, Ladislaus Geréb, “in prefato 
Regno Hungarie. . . . apostolice sedis legatum cum potestate 
Legati de latere”’ because “in presentiarum in eodem Regno 
nullus legatus existat.”** Since at that moment the see of 
Esztergom was administered by John Cardinal d’Aragonia, 
bishop of Salerno and Cusa,* it is evident that the dignity of 
primate was attached to the rank of metropolitan and not to 
jurisdiction over the archdiocese of Esztergom. It is striking 
that the bishop of Transylvania was appointed papal legate 
cum potestate legati de latere. 

Pope Leo X on May 4, 1513, explained that the metro- 
politan of Esztergom had a title to the privileges of primate 
and papal legate.*® On August 6, 1513, the primate, Thomas 
Cardinal Bakocz, who was staying in Rome, obtained a new 
bull in which the Pope “ etiam motu proprio” re-confirmed 
the privileges earlier conferred on the metropolitan, thus re- 
voking the decree of Pope Nicholas V of July 30, 1454, and 
the privileges were expressly extended over the province of 
Kalocsa. In addition to this, the primate was given further 
authority, namely: (1) full jurisdiction over all the convents 
of Benedictine and Franciscan nuns, (2) the right to grant 


43 Theiner, op. cit., IT, 605. 
44 Tbid., II, 501, 506. 

45 Eubel, Hierarchia catholica Medi Aevi (Miinster, 1901), I, 267. 
46 Theiner, op. cit., IT, 593 f. 
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benefices pertaining to the Templars or other suppressed 
orders, (3) the right to receive appeals against sentences pro- 
nounced by the bishops’ courts “ omissis mediis [instantiis],” 
and (4) the right to submit directly to the Holy See cases 
which he had handled in second instance.*" 

These powers, in addition to those held also by primates of 
other countries ** were detailed by the primate Nicholas Olah 
in 1564, when he summarized his primatial powers.*® It was 
he who attempted to turn the jurisdiction over the ecclesiae 
regales into a primatial right, calling “ auwctoritate qua fungi- 
mur primatiae et legationis natae ” on the abbots and provosts 
of these churches to submit their confirmatory letters to him. 
This concept coincides with the common canon law of the 16th 
century when the exemption of regulars was perfectly de- 
veloped, but it does not correspond to history because the 
ecclesiae regales had been subjected to the jurisdiction of the 
metropolitan of Esztergom since the 13th century when the 
primacy was not yet envisioned. 

In 1611 the primate Francis Cardinal Forgach celebrated a 
National Council at Trnava in which the archbishop of 
Kalocsa, who was also the Administrator of Gyér (Giavarino 
in Italian, Raab in German), took part. The latter pro- 
claimed, nevertheless, that he had attended in his capacity as 
administrator of Gyér but not as archbishop of Kalocsa and 
that he would enforce the statutes in the diocese of Gyoér but 
not in the province of Kalocsa. After this the primate replied 
that he had not commanded the metropolitan but had asked 
him, “rogando, non iubendo convocasse.” * Even the primate 
did not know of his authority to convoke a National Council. 

The primatial powers of the metropolitan of Esztergom 
became stronger under Peter Cardinal Pazmany who, during 


47 Ibid., pp. 597-606. 

48 Cf. Hinschius, op. cit., I, 625 f. 

49 Torok, op. cit., IT, 117 ff. 

50 Ibid., p. 122. 

51 Péterfy, Sacra Concilia Regni Hungariae, II, 202. 
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the National Council at Trnava in 1637, made a solemn 
declaration concerning the primatial jurisdiction.** The metro- 
politan of Esztergom, as primate of Hungary, he said, was 
competent (1) to demand obedience on the part of the bishops 
of Hungary including the metropolitan of Kalocsa; (2) to 
pass judgment on them; (3) to receive appeals from sentences 
decreed by a diocesan tribunal or by the appeal court of the 
metropolitan of Kalocsa; (4) to celebrate a National Council; 
(5) to exercise the rights of the metropolitan of Kalocsa dur- 
ing the vacancy of the metropolitan see; (6) to supervise the 
manner in which the bishops discharged their duties; and (7) 
to possess, in this sense, more authority over the metro- 
politan of Kalocsa that the latter had over his own suffragans. 
With this the primatial rights reached their zenith and even 
the archbishop of Kalocsa submitted to the Cardinal’s claims, 
“tandem acquievit.” 

National councils were celebrated later: by the primate 
George de Lippa in 1648, who invoked his primatial author- 
ity; ** and by Alexander de Rudna in 1822, who mentioned 
also the office of papal legate.™ 

As evidence of the general supervisory powers, the follow- 
ing events may be mentioned: 

1. Peter Cardinal Pazmany in 1632 enjoined the bishops 
of Hungary to introduce the propria of Hungarian saints ap- 
proved by the Apostolic See.” 

2. On January 8, 1712, Cardinal Christian-August, Prince 
of Saxony, primate of Hungary, issued a decree for all the 
Hungarian clergy concerning clerical attire, without having 
referred to the primacy or the legation.™ 

That the metropolitan of Esztergom, as primate and lega- 
tus natus, acted as appeal judge is not shown by any docu- 

52 Tbid., pp. 305 ff. 

53 Térék, op. cit., II, 150. 

54 Ibid., pp. 233 ff. 
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ment until 1796. The case in question was tried in first in- 
stance by the metropolitan tribunal of Esztergom, “ processus 
Gabrielis Tolvay ex sacra sede Strigonien. ad Em.mum Card. 
Archiepiscopum Strigonien. deductus.” ™* 

The sovereigns of Hungary also gave the archbishop of 
Esztergom a share of special honors. They had been 
hereditary counts (comes perpetuus) of the County of Eszter- 
gom and the king’s Privy Chancellors before having been 
decorated with the primatial dignity.°* In 1700 the Royal 
Governing Council enacted that a copy of the inventary of 
the estate of each Hungarian prelate was to be submitted to 
the metropolitan of Esztergom.®°® On December 9, 1714, Em- 
peror Charles VI conferred on the primate of that time the 
title of Prince of the Holy Roman Empire.” After that the 
primates of Hungary were styled Princeps-Primas. Law No. 
XI of 1741, § 3, characterized the archbishop of Esztergom as 
the king’s highest counsellor. Beginning in 1791, the primate 
was an ordinary member of the Crown Council.“ He ranked 
before the Palatin (Pfalzgraf), i.e., immediately after the 
sovereign. 

In the 19th century the authority of the primate was cur- 
tailed in several ways. The exempt regulars objected that the 
primate exercised jurisdiction over them and they alleged 
that the metropolitan of Esztergom’s privileges concerning 
visitation and correction of regulars had been lost by nega- 
tive prescription.’ These objections were fostered by the brief 
of Pope Pius IX of June 25, 1852, which appointed the 
metropolitan of Esztergom, John de Scitovszky, apostolic 
visitator of all convents in Hungary with powers of regular 
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generals. Yet in Hungarian understanding the jurisdiction 
over the exempt belonged to the primate in any case. 

While the province of Eger, erected in 1802, had been ex- 
empted only from the metropolitan jurisdiction of the arch- 
bishop of Esztergom, both Zagreb and Fagaras were exempted 
from every authority of the archbishop, therefore also from 
the primatial powers.™ 

In 1856 the Nuncio at Vienna gave the primate an order 
to designate a diocesan tribunal as appeal court, in compli- 
ance with the concordat made in 1855 between the Holy See 
and the Emperor Francis Joseph I. The remonstrances of the 
primate, arguing that he had an appeal court, different from 
the metropolitan tribunal, under his presidency, were un- 
successful.® Nevertheless, in 1868 the primate John Cardinal 
Simor revived the activity of the Excelsum Forum Primatiale, 
this time without any objection by the Holy See. 

Down to the time of the overthrow of the monarchy, the 
regular abbots and provosts were nominated by the king and 
the canonical investiture was granted them by the primate, 
wre primatiali.“ The sovereign also conferred the titles of 
suppressed abbeys and provostships; in these cases, too, the 
primate granted the canonical approval. 

In all this the metropolitans of Esztergom never claimed 
the right (1) to exact an oath of obedience from the bishops 
of the country; (2) to impose the pallium granted by the 
Pope upon the archbishops or upon bishops so honored; (3) to 
confirm the election of bishops made by the chapter or the 
nomination by the monarch; or (4) to institute in benefices, 
a power exercised by primates in other countries.** The 

63 T6rok, op. cit., II, 260 f. 

64 Beresztéczy, loc. cit., p. 81. 

65 Ibid., pp. 82-85. 

66 Ibid., p. 85. 


67 Bank, “ A cimzetes apAtok és prépostok,” Liber ad honorandum A. Notter 
(Budapest, 1942), p. 28. 


68 Hinschius, op. cit., I, 625 f. 











42 THE JURIST 


metropolitan’s primacy and legatio nata remained, after all, 
rather modest. Perhaps because of this, it endured much 
longer than other primacies. 


III. THe PrRIMATIAL AUTHORITY AFTER THE 
Cope oF CANoN Law 


From the foregoing it is evident that the primatial powers 
of the metropolitan of Esztergom rested on (1) privileges con- 
ceded by the Holy See, (2) custom, and (3) particular laws. 
Privileges remained valid so far as they were, as of 1917 “in 
usu” (can. 4). Customs deviating from the canons of the 
Codex Iuris Canonici could be allowed by the ordinary on the 
grounds of canon 5. And, since canon 271 confirms the zus 
particulare concerning the primatial authority, the Hungarian 
particular laws on the primacy of the metropolitan of Eszter- 
gom may be considered as valid as ever. 

On principle, it is clear that the jurisdiction of the primate 
of Hungary remained in force after 1917. The only question 
is the extent of this jurisdiction. 

The only unusual fact is that the primatial jurisdiction is 
an instance of an ecclesiastical authority bound to the terri- 
tory of a state. The Code of Canon Law avoids, however, 
mention of the state or its territory.** In 1938 and 1939 the 
paradoxical situation arose in which the primatial jurisdiction 
automatically revived over the territories that were returned 
to Hungary from Czechoslovakia and, respectively, Rumania, 
while the metropolitan authority suspended by earlier con- 
cordats did not revive until special decrees were issued by the 
Consistorial Congregation. As noted, all this is unusual, but 
in no way conflicts with the spirit of the canon law: the purely 
ecclesiastical powers of the papal Nuncios are also bound to 
the territory of the state to the government of which they 
have been accredited (can. 267, § 1, n. 2°). 

To a certain extent, some difficulties might arise, since by 
virtue of canon 270 the title of legatus natus does not give any 
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authority. But in the case of the metropolitan of Esztergom, 
the dignity of the primate was conferred at the same time as 
the authority of legate and there was never a strict distinction 
between the two. Moreover, canon 270 did not reject con- 
trary privileges, so these are not revoked (can. 4). 

We may now enumerate the powers of the primate of Hun- 
gary as they exist today: 

1. Formally, the primate of Hungary, on the basis of the 
statutes of the National Council of 1637, has the right to con- 
voke a National Council, although neither the primacy nor the 
legation properly includes this authority. Since the frontiers 
of Hungary have been reformed, the two provinces of Zagreb 
and Fagaras are outside the territory of Hungary. It is there- 
fore of no importance in this connection that these were ex- 
empted from the primatial jurisdiction. 

2. In practice, it would be of greater importance if the 
metropolitan of Esztergom were entitled on grounds of the 
primatial powers to preside over the conference of the Hun- 
garian episcopate. Even the latest literature in Hungary as- 
serts that the primate precedes all the bishops of Hungary 
even though one of them were a Cardinal and the primate 
not.” Historically, it is hard to justify this opinion. The 
records of the sessions of the Parliament in 1405 and 1468 
place the archbishop of Kalocsa, who was a Cardinal, ahead of 
the archbishop of Esztergom, who was (in 1468) expressly 
named papal legate. In view of canon 239, § 1, n. 1°, to-day 
it would be even more difficult to justify the opinion. 

The primate who is a Cardinal may not on Hungarian terri- 
tory precede a Cardinal who ranks before him (can. 233, § 2); 
only the legati a latere™ precede all Cardinals within their 
legation, not the legati nati whose title is far from being re- 
lated to the cardinalitial dignity. Apart from this case, there 
is no doubt that the primate of Hungary precedes, on the 
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grounds of canon 106, n. 2°, all bishops and archbishops not 
having the dignity of Cardinal, and consequently presides 
over the conference of the Hungarian episcopate. 

3. Against the power of the primate to receive appeals from 
the metropolitan tribunals, canon 1573, § 2, compared with 
canon 1571 could be urged. But the primatial right in ques- 
tion is based on the privilege granted by Pope Nicholas V 
which was in usu in 1917 when the Code was promulgated. 
Therefore the right to existence of the Hacelsum Forum 
Primatiale was not lost. 

Here mention should be made of a particular practice. On 
principle the archbishop of Esztergom presides in person over 
the primatial tribunal. The only exception known is the case 
when the provost of the metropolitan chapter was authorized 
by the primate to take over the chair in the session of Octo- 
ber 3, 1850.7" (During a long period of vacancy of the metro- 
politan see, Pope Gregory XVI in 1831 appointed the bishop 
of Nyitra, in 1850 the bishop of Veszprém, as praeses of the 
Excelsum Forum.)* As is known, the primate of Gaul, the 
archbishop of Lyon, did not preside in person over his prima- 
tial court but had a special official.*” This was of course rea- 
sonable, inasmuch as the primate’s jurisdiction is ordinary 
(ef. can. 197, § 1) which may be delegated in each case or 
permanently (cf. can. 199, § 1). 

4. By customary law it has been a prerogative of the Hun- 
garian primate to exercise a deciding influence in appointing 
the bishops of the country. The suffragans of the other 
metropolitan have also been consecrated by the primate.” 
But in another case, the Holy See made it clear that the 
primate, from point of view of Rome, was no longer consid- 
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ered as the representative of the whole Hungarian episco- 
pate.” 

In the present canon law regular abbots do not need any 
approval of their election, but they do require blessing by the 
competent bishop (can. 625). Hence, the right of the primate 
to confer canonical appointment on the regular prelates nomi- 
nated by the king no longer applies. As to the blessing, the 
archabbot of Pannonhalma (San Martino, Martinsberg) has 
the privilege to confer the blessing on the other Benedictine 
abbots of the Hungarian Congregation. Nevertheless, the 
archabbot himself, the single Cistercian abbot (of Zirez), and 
the provost of the Premonstratensians (of Gddo6ll6) were 
blessed by the primate not long ago. Since 1932 the titles of 
former exempt abbeys and provostships are not conferred by 
the primate but by the competent local ordinaries.”® 

5. Nothing remains of the primatial jurisdiction over the 
exempt regulars but the Catholic Educational Authority, initi- 
ated by Prince-Primate Serédi in 1934, to which all the Cath- 
olic high schools, including those of exempt regulars, are sub- 
ject. The president of this Authority is the primate himself. 

6. The function of magnus cancellarius of the Faculty of 
Theology at Budapest was also discharged by the metropoli- 
tan of Esztergom iure primatiali. In practice, this is observed 
to the extent that, since the metropolitan see is impeded, the 
apostolic Administrator of the archdiocese does not officiate as 
magnus cancellarius but rather a special committee of the 
episcopal conference exercises this function. 

7. As to honors, the metropolitan of Esztergom, as primate 
of Hungary, may use the crux gestatoria and the cappa magna 
in all of Hungary on the basis of the privilege from Pope 
Nicholas V, which was re-conferred on him by Pope Leo X in 
1513. It is, however, uncertain for what reason the primates 
of Hungary wear red robes even if they are not cardinals.” 
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So long as they are not created cardinals, they do not wear 
watered silk although they might do so, at least by reason of 
the communicatio privilegiorum since 1818, when the metro- 
politan of Warsaw received the privilege of wearing red robes 
ad instar Cardinalium.® In the Advent season, in Lent, and 
at requiems the primate of Hungary wears violet cassock and 
mozetta or cappa magna although the papal legates * and, 
again, the primate of Poland have the right to wear red “ qui- 
busvis anni temporibus” and “in omnibus et singulis func- 
tionibus.” 
ALEXANDER SZENTIRMAI, 8.T.D. 
Koster MEIERHOFEN 
AUSTRIA 

80 Bullarti Romani continuatio, Vol. XV (Roma, 1853), p. 127. 
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Cases and Studies 


THE AUTHORITY OF THE LOCAL ORDINARY OVER 
SCHOOLS CONDUCTED BY RELIGIOUS * 


Since the title of this paper uses the term “ religious,” it is neces- 
sary at the very outset to define and classify religious in order to 
proceed in a logical manner, and for the definition and classification 
we shall go to canon 488 of the Code of Canon Law. 

Religious are defined as those who have taken vows in a religious 
institute, that is, in a society approved by the legitimate ecclesi- 
astical authority, the members of which strive after evangelical 
prefection according to the laws proper to their society by the pro- 
fession of public vows, either perpetual or temporary, the latter to 
be renewed at fixed intervals of time. 

Religious of simple vows are those who have taken vows in a 
congregation. A congregation is an institute in which only simple 
vows are pronounced, either temporary or perpetual, as, for ex- 
ample, the Brothers of the Christian Schools, and the Congregation 
of the Holy Cross. 

Regulars are those who have taken vows in an order. An order 
is an institute in which solemn vows are taken, for example, the 
Hermits of Saint Augustine, and the Society of Jesus. Regulars 
are all professed religious of such institutions, whether professed of 
solemn or simple vows, and whether the latter are perpetual or 
temporary. Included under the term regulars are monks or religi- 
ous belonging to either monastic congregations, such as the Ameri- 
can Cassinese, O.8.B., or to independent abbeys or monasteries, 
provided, of course, that solemn profession of vows is made in these 
institutions. This is in conformity with the definition of the term 
“order” as given in canon 488. The term “ regular” is applied to 
both men and women who are members of orders; this is seen from 
the treatment of the matter in canon 615, which declares that regu- 
lars, both men and women, including novices, except those who are 
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not subject to superiors regular, are exempt together with their 
houses and churches from the jurisdiction of the local Ordinary, 
except in the case provided by law. 

Since in the course of our subject we shall be dealing with regu- 
lars in the pre-Code legislation, it is helpful for us to add the de- 
finition of regulars given by Vermeersch in the Catholic Encyclo- 
pedia, published in 1911, where he says that “while the term 
‘religious’ is more generally used, the word ‘regular’ is reserved 
for members of religious orders with solemn vows.” He adds that 
“it means strictly those religious who have made solemn profession. 
Those who have taken simple vows in the Society of Jesus are also 
regulars in the proper sense according to the Constitution Ascen- 
dente Domino.” However, in the Code the term includes all who 
have taken vows in an order. 

Strangely enough, the control of the local ordinary over the 
schools in his diocese is by no means absolute: it depends on the 
nature of the school. Parish schools, of course, and diocesan high 
schools, even if in charge of regulars who have been entrusted with 
the schools by the local ordinary, are completely subject to his 
authority, since they are established by the parish or the diocese 
respectively, and maintained by the same. Other Catholic schools 
are subject to the ordinary’s authority only in the particular mat- 
ters mentioned in the law, especially religious and moral training. 
It is, moreover, necessary to distinguish three degrees or kinds of 
control by the Ordinary: (1) the right of vigilance as to faith and 
morals; (2) direct authority regarding religious instruction; and 
(3) the right of canonical visitation. 

Canon 1381 declares that the religious instruction of youth in all 
schools is subject to the authority and the inspection of the Church. 
Local ordinaries have the right and the duty of invigilating that in 
any school within their territory nothing is taught which is con- 
trary to faith and good morals. Moreover, they have the right to 
approve of teachers and textbooks of religion, and also, in the inter- 
ests of religion and of morality, to require that either teachers or 
textbooks be removed. 

According to canon 1336, the catechetical instruction of the faith- 
ful is completely under the authority of the local ordinary, and the 
canon declares that the local ordinaries have the right to regulate 
everything pertaining to the teaching of Christian doctrine to the 
people of their diocese, and that all must obey their orders, even 
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exempt religious, when there is a question of teaching non-exempt 
persons. Moreover, the religious instruction of youth in schools 
of whatsoever kind is subject to the authority and inspection of the 
Church. Inspection implies canonical visitation and, in the absence 
of special privilege, inspection by the Church means inspection by 
the local ordinary. And, as we have seen, ordinaries have the right 
to approve both teachers and textbooks, and to demand that either 
teachers or textbooks be removed in the best interests of religion 
and of morality. 

Local ordinaries, furthermore, can visit either in person or 
through others all schools, oratories, playgrounds, social centers, 
and the like, and from this visitation the schools of religious of 
whatsoever kind are not exempt, with the exception of the intern 
schools for the professed of an exempt religious institute. This 
canon, 1382, clearly confers on the local ordinary the right of can- 
onical visitation, not only of the schools, but also of the other in- 
stitutions mentioned within his diocese, in regard to religious and 
moral training. But notwithstanding the apparent scope of this 
canon, some canonists maintain that in regard to schools there is 
an exception based on a privilege against the law. It is therefore 
our purpose to investigate the claims of these canonists to see if 
this exception exists, and our first concern will be the privilege on 
which it is said to rest. 

In September, 1850, Pius IX, by his apostolic constitution Uni- 
versalis Ecclesiae, re-established the Catholic hierarchy in England. 
As is well known, this aroused a tremendous amount of interest in 
both Catholic and non-Catholic circles. Among Catholics, the con- 
sequent transition from the old to the new order of ecclesiastical 
affairs begot innumerable misunderstandings and gave rise to many 
discussions in matters of jurisdiction and discipline, especially be- 
tween the members of the hierarchy and the religious orders. The 
bishops valiantly vindicated the rights of the hierarchy while the 
religious superiors very naturally were loath to relinquish the pre- 
rogatives they had previously enjoyed under the Vicars Apostolic. 

Among the many points sorely disputed was the exemption of 
regulars from the jurisdiction of the ordinaries and the right of the 
ordinaries to visit canonically the institutions in charge of regulars. 
Individually the bishops sought to cope with the many problems 
involved, until finally, at the suggestion of Cardinal Manning, the 
bishops met in council and voted unanimously to submit the diffi- 
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culties to the judgment of the Holy See. In this the English bishops 
were joined by the Scots bishops. 

Naturally the matter came before the Sacred Congregation for 
the Propagation of the Faith, to which at that time England and 
Scotland were subject. At the suggestion of Cardinal Manning, 
Leo XIII appointed a special commission of nine Cardinals to study 
the claims of the contestants and to prepare a constitution. Their 
sessions began in September, 1880, and were held regularly. The 
following January the commission reported to the Holy Father, who 
on May 8, 1881, issued the apostolic constitution Romanos Ponti- 
fices, which we shall see was later extended to the United States by 
the Propaganda in 1885, at the request of the Fathers of the Third 
Plenary Council of Baltimore, and which was published in the Acts 
of the same council. The words of the Fathers of this Third Ple- 
nary Council of Baltimore are extremely significant in promulgating 
Romanos Pontifices for the whole United States, and are worth re- 
peating at this time: 


Gaudenti et grato animo testamur et alte proclamamus, sanctam 
hane concordiam, pia omnium moderatione et temperantia, hactenus 
in hac qua late patet regione illaesam servatam fuisse inter clerum 
saecularem et plures illos ac benedictione divina crescentes ordines 
religiosos, tam egregie laborantes pro ecclesiis nostris in ministerio 
animarum et in juventutis educatione; atque fraternum hoc foedus ac 
voluntatum consensionem perpetuam fore merito confidimus ac prae- 
sagimus. Ne tamen, quod Deus avertat, pax isthaec unquam humana 
fragilitate turbetur, haud parum opportunum fore arbitramur, si con- 
stitutio sapientissima Romanos Pontifices recenter a SS. D. N. Leone 
XIII pro Anglia et Scotia edita, ad has etiam provincias extendatur. 
Id autem se rogantibus Nobis libenter praestituram significavit jam 
Sedes Apostolica. 


Subsequently this Constitution was extended in 1900 to South 
America, in 1910 to the Philippine Islands, in 1911 to Canada, and 
it later was generally extended to the missionary countries. 

In its 19th article, Romanos Pontifices declares that the paro- 
chial schools even of reguiars are subject to the visitation of the 
local Ordinary. The ipsissima verba of the conclusion of the ar- 
ticle are as follows: 


Quod et Nos probantes declaramus: Episcopos habere quoad omnia 
visitandi huiusmodi scholas pauperum in missionibus et paroeciis regu- 
laribus aeque ac in saecularibus. 
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However, in the very next paragraph, in its initial sentence, the 
constitution declares the contrary in regard to other schools and 
colleges in the care of regulars: 


Alia profecto causa est caeterorum scholarum et collegiorum in quibus 
religiosi viri secundum ordinis sui praescripta iuventuti catholicae 
instituendae operam dare solent; in his enim et ratio postulat, et Nos 
volumus firma atque integra privilegia quae illis ab Apostolica Sede 
collata sunt, prout aperte est declaratum anno 1874 a Sacro Consilio 
Christiano nomine propagando, quum acta expenderentur Concilii Pro- 
vincialis Westmonasteriensis IV. 


Five years later, in answer to a dubiwm concerning a conflict 
between the jurisdiction of a Vicar Apostolic and a regular supe- 
rior, the Sacred Congregation for the Propagation of the Faith de- 
clared: 


Quoad collegia et collegiorum scholas atque convictus, in quibus re- 
ligiosi viri secundum Ordinis sui praescripta iuventuti instituendae 
operam dare solent, et recta ratio postulat et SS.mus vult firma atque 
integra privilegia Regularibus concessa manere, adeoque tum regimen 
eorum institutorum tum personarum in eis destinatio ad superiores 
spectant, iuxta Societatis constitutiones, et, quatenus opus sit, verbo 
facto sum Sanctissimo, SS.mus annuit. 


Certainly, as far as we in the United States are concerned, the 
higher schools of regulars were exempted by Romanos Pontifices 
from the jurisdiction of the local ordinary and were free of epis- 
copal visitation. Our present problem, however, is this: does this 
privilege survive? It is our opinion that it does. 

Canon 4 deals with acquired rights, privileges, and indults con- 
trary to the Code. These acquired rights, privileges and indults 
granted prior to the Code by the Holy See, if not revoked and if 
still in use at the time of the promulgation of the Code, remained 
in force, unless they were expressly revoked by the canons of the 
Code. The legal basis of this canon is the legal principle that law 
is not retroactive. 

Now, an acquired right is one which is secured by the fulfillment 
of the conditions required by positive law; a juridic act or fact is 
necessary for the acquisition of such a right. A privilege is a spe- 
cial concession which grants a favor contrary to or above the law. 
An indult also grants a favor, but it is not as perpetual as a privi- 
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lege. Certain conditions must have been fulfilled in order that 
these favors remain: 


a) They must have been granted by the Holy See, understood in 
the sense of canon 7; i.e., not only by the Roman Pontiff, but also 
by the Roman Congregations, Tribunals and Offices. Privileges and 
indults granted through pontifical delegation would also be in- 
cluded; but since the canon uses the word concessa, they must have 
actually been granted, not merely presumed. 

b) They must have been in use at the time the Code was pro- 
mulgated, that is, they must not have ceased either from non-use or 
renunciation. 

c) They must not have been revoked by a proper authority prior 
to the Code; and the revocation, if it took place, must have been 
explicit. 

d) They must not have been revoked by the Code. 


It is therefore not sufficient for revocation that the privilege or in- 
dult be contrary to the Code; it is required that it be expressly re- 
voked by some derogatory, revocatory, or reprobatory clause. Such 
clauses are, for example, “ quibuscumque iuribus, privilegiis in- 
dultisque contrariis non obstantibus.” The revoking clause would, 
moreover, have to be explicit, i.e., it must refer to what was abro- 
gated. Thus an acquired right, as Vermeersch points out, would 
not be revoked by such a clause as “ revocato quolibet privilegio.” 

The question is, therefore, whether at the time when the Code 
was adopted regulars who conducted schools were in peaceful pos- 
session of a privilege contrary to this law; if they were, the privi- 
lege remains intact after the Code. Vermeersch gives the argument 
for the affirmative in detail. 

Writing in Periodica in 1926, Vermeersch stated: 


After the promulgation of Romanos Pontifices, by which Leo XIII 
desired to settle some of the conflicts between the Bishops and Regu- 
lars of England, no one doubted the full exemption of the schools and 
colleges in which regulars taught the youth according to the provisions 
of their constitutions. This full exemption affects even the religious 
and moral instruction. 

Paragraph 20 of the above mentioned Constitution, which estab- 
lished this exemption, rather granted this exemption, or recognized it 
as already existing. Thus, unless these privileges can be shown other- 
wise as not existing, we cannot doubt their efficacy. 
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Doubt however did arise and an authoritative declaration of the 
Sacred Congregation for the Propagation of the Faith in favor of the 
Society of Jesus removed all doubt. The doubt was proposed to 
the Holy See in order to regulate the relations between the Prefect or 
Vicar Apostolic and the Regular Superiors. In the missions committed 
to the Society of Jesus, the new regimen was introduced on February 
23, 1880, by which all regular power as such was given to the Superiors 
Regular in contradistinction to the Vicar or Prefect Apostolic. How- 
ever, the great parity of the case effected that this declaration must be 
said to avail for all institutions versed in similar conditions. 

The question was asked: Whose was the jurisdiction over schools 
and colleges in the missions: that of the regular superior or that of the 
Vicar Apostolic? The answer given in a general congregation of the 
Propaganda, January 18, 1886, was that in regard to schools and col- 
leges as well as dormitories (convictus) in which religious men accord- 
ing to the constitutions of their order instructed youth, right reason 
demands and the Holy See wishes that the firm and integral privileges 
granted to the Regulars remain in force and therefore both the regi- 
men of their institutions and the assignment of the personnel in their 
institutions belongs to the regular superiors, according to the Consti- 
tutions of the Society, “et quatenus opus sit, verbo facto sum Sanc- 
tissimo,” the Holy Father assented. 

In this response there is again affirmed the perseverance of the 
privileges granted, and hence, as a corollary, the full exemption from 
the Vicar Apostolic. “ Verbo facto cum Sanctissimo ” removed every 
occasion for objecting, for the meaning of the clause is that it sanated, 
wherever necessary, any lack of form or argument. For this reason, 
even if the privileges could not be directly demonstrated, firm and 
incontrovertible would remain the corollary, and the principle therein 
enunciated; the privilege must be considered as existing and the 
schools and institutes as entirely withdrawn from the visitation of the 
Ordinary. In paragraph 20 of Romanos Pontifices the question treated 
was whether or not these schools and colleges were subject to the visi- 
tation of the Ordinary, as is clearly indicated concerning parochial 
schools in the preceding paragraph 20. 

In terms sufficiently clear canon 1382 declares that the ordinaries of 
places can either in person or through others visit all schools, oratories, 
playgrounds, social centers, etc., in matters concerning moral and 
religious instruction, and that from this visitation schools conducted 
by religious of whatsoever kind are not exempt, with the exception of 
the intern schools for the professed of an exempt institute. Hence it 
can be asked whether or not by virtue of paragraph 20 of Romanos 
Pontifices the schools in question are withdrawn from the ruling stated 
in Canon 1382, § 2. 
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Vermeersch maintained that they are: 


In the beginning it should be stated that Canon 1382 does not 
revoke contrary privileges, for there is absent the clause “ revocato 
quolibet privilegio” or privileges. Nor can we say that the privileges 
were revoked because the Code treats the matter de integro. 

By virtue of Canon 22, a later law revokes a former one, if it deals 
with the entire subject matter of the former law. But Canon 22 is 
dealing with laws and not with privileges, for which reason Blat, com- 
menting on canon 13882, rightly and duly wrote: “Scholae quatenus 
ab eis (i.e., religiosis) habitae vel moderatae sint, exemptae non sunt, 
id est, tanquam in casibus expressis (canon 615), qui non comprehend- 
untur sub generali exemptione ab Ordinarii loci iurisdictione, nisi: — 


a) a Sede Apostolica directe religioni alicui concessum fuerit 
(canon 613, §1) contrarium privilegium, nam ex citato canone 
vigens ‘Integrum manet, eo quod praesenti canone non re- 
vocatur expresse’ (canon 4); 

b) aut agatur de scholis internis, ete.” 


Priimmer stated: “. . . ab hac visitatione eximuntur solae scholae 
internae, et pariter eae quae habent speciale privilegium.” 

Fanfani declared: “a visitatione quorumlibet religiosorum scholae 
exemptae non sunt; ‘ quorumlibet religiosorum’ non tamen adiungitur 
‘Non obstante quocumque privilegio.’ Si qua igitur religio particulare 
habuerit quoad hane materiam privilegium ‘ directe’ sibimet conces- 
sum, privilegium adhuc perseverat.” 

Both Blat and Fanfani used the particle directe to exclude the 
sharing of privileges as expressly suppressed by canon 613, §1. While 
other authors observe silence in the matter, none of them contradicts. 

Now by virtue of canon 63, § 1, privileges can be obtained not only 
by the concession of competent authority, but also by custom and 
prescription. From this prescription, however, exemption is excluded 
when it means exemption from all visitation, and not merely from 
episcopal visitation. Canon 1509, §7, lists, inter alia, as not being 
subject to prescription the right of visitation and of obedience. if the 
consequences would be that the subjects cannot be visited by any 
prelate and are no longer subject to any prelate. 

But from n. 2 of the same canon 1509 things that can be obtained 
by Apostolic privilege only are not subject to prescription. Such would 
be the privilege which canon 1382 permits to remain integral. By 
virtue of canon 63, § 2, centenary or immemorial possession induces the 
presumption of the concession of a privilege. 

Hence in regard to their colleges, not a few exempt clerical religious 
have never for many centuries been visited by local ordinaries, even 
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in what regards moral and religious instruction. And now they vindi- 
cate this exemption as belonging to them as immemorial. No note of 
custom or of prescription is lacking. And thus it is that the Sovereign 
Pontiff in a solemn constitution presupposed this privilege of exemp- 
tion, confirming it insofar as he wished it to be firm and intact, and 
removing every question as to its acquisition. Certainly the interpre- 
tation given in 1886 removed all doubt concerning it. 


We therefore, with Bouscaren-Ellis, can conclude from Ver- 
meersch’s argumentation that: 


1) the Constitution Romanos Pontifices, settling certain points 
regarding the exemption of Regulars in England, subjected the 
parochial schools even of regulars to the visitation of the local ordi- 
naries, but stated the contrary in regard to their other schools and 
colleges; 

2) the same privilege of exemption for the schools of Regulars 
from the visitation of the ordinary was again declared and recog- 
nized by the Sacred Congregation for the Propagation of the Faith 
in 1886; and 

3) this privilege was in existence and peacefully enjoyed before 
the Code of Canon Law, and as it was nowhere revoked, it remains 
in effect, as several authors have agreed. 


O’Brien in his Exemption of Religious declares very decidedly 
that all schools and institutions engaged in the education of non- 
exempt persons are subject to the vigilance of the local ordinary in 
matters pertaining to the teaching of religion, good morals, religious 
exercises, and the administration of the Sacraments, from canons 
1381 and 1491. The local ordinary must therefore see to it that no 
dangerous or perversive teachings or practices are permitted in the 
schools of his territory. In order to fulfill this duty properly the 
local ordinaries are empowered to approve teachers and textbooks 
of religion, and to demand the removal of any teachers and text- 
books detrimental to the faith and morals of their subjects. 

According to O’Brien, these provisions are chiefly concerned with 
the evident evils arising from non-Catholic education, although 
they apply to all schools, even those of exempt religious. However, 
in the latter case, it must be observed that the local ordinaries 
have only the right of vigilance and not of jurisdiction. Even 
though they possess this right of vigilance and of approving teachers 
and textbooks, it is clear from reason itself and from the provisions 
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of the constitutions of the various religious institutes that the selec- 
tion of textbooks and of teachers and the direction of the religious 
and moral training courses are left entirely to the Regulars main- 
taining the schools. 

The question may be rightly asked, how is the local ordinary to 
exercise this vigilance over the schools of the Regulars? It must 
be admitted, with Farrell, that the distinction between visitation 
and vigilance is not too well clarified by any of the writers avail- 
able for the purpose of this study. Many details of vigilance de- 
pend on the prudent judgment of the local ordinary and the gravity 
of the obligation imposed on him by law. 

Vigilance is constant and not confined to any one period; it is 
in a way more extensive than visitation, which can be completed in 
a day and is over for a period of years. Visitation is more thor- 
ough, since the visitor is required to review and examine all the 
matters subject to visitation, and it usually requires an examina- 
tion conducted in the religious house. Vigilance can be exercised 
indirectly, by letter or telephone or any mode of communication, 
and the ordinary can keep himself informed through communica- 
tions coming to him from others, officially or otherwise, and from 
denunciations or charges he has heard. Farrell believes that visita- 


tion is related to vigilance as a species is to its genus. Thus, when 
through his vigilance it becomes known to the local ordinary that 
either teachers or textbooks or both in a school of regulars are per- 
versive in matters of faith and morals, it is his obligation to investi- 
gate the matter in the best way possible, short of visitation, and to 
remedy the situation by demanding the removal of teachers or 
texts or both, as his conscience may direct him to do. 


JosePH A. M. Quictey, J.C.D. 


PHILADELPHIA, PENNSYLVANIA 
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PROBLEMS OF SIMPLE CONVALIDATION AND 
SANATIO IN RADICE * 


The nullity of marriage may arise from three sources, a diriment 
impediment, the defective consent of one or both parties, and the 
nonobservance of ecclesiastical form. Upon discovery of nullity, 
four avenues of approach are possible: dissimulation, by which the 
parties are allowed to remain in good faith; securing a declaration 
of nullity from ecclesiastical authority; fraternal cohabitation of 
the consorts; convalidation of the union.1 We are here concerned 
only with the last mentioned solution, convalidation. 

Convalidation is either simple or radical. Simple validation is 
effected by renewal of consent, and, if needed, a dispensation from 
an existing impediment. It takes effect ex nunc. Radical valida- 
tion or sanation is effected by competent authority, and the effect 
is produced ex tunc.2 For the sake of clarity, we shall henceforth 
refer to simple validation merely as validation and radical valida- 
tion as sanation. 


VALIDATION 


Canons 1133 through 1135 treat of the simple validation of a mar- 
riage invalid by reason of a diriment impediment; canon 1136 of 
the convalidation of a marriage vitiated by defective consent; canon 
1137 of the validation of a clandestine marriage. 

To validate a marriage contracted with the obstacle of a diriment 
impediment, the impediment must either cease or be removed by 
dispensation, and at least the party conscious of the impediment 
must renew consent, even though ab initio both parties gave consent 
and have never revoked it. This renewal of consent is necessary 
ad validitatem.® 

Validation proprie dicta is not had unless there is at least the 
species vert matrimonit. There can be no validation of cohabitation 
or concubinage, nor of a valid but illicit marital union.* 

* Paper delivered at the Third Annual San Antonio Provincial Conference 
of Chancery and Tribunal Officials, San Antonio, Texas, April 20-21, 1960. 


1Coronata, Institutiones Iuris Canonici, De Sacramentis (3. ed., Turin: 
Marietti, 1957), Vol. III, n. 668. 


2Della Rocca, Manual of Canon Law (Milwaukee: Bruce, 1959), p. 321. 
3 Canon 1133. 
4 Coronata, op. cit., n. 673. 
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If both parties to an invalid marriage are not cognizant of the 
diriment impediment, the marriage is not validated by the mere 
cessation or dispensation of the impediment. For, if neither party 
knows of the invalidity, there can be no new act of the will renewing 
consent, and hence no validation.’ There is required a new act of 
the will distinct from the first giving of consent,® that is, a new 
consent is necessary, so that it never suffices merely to confirm the 
words or signs of the prior consent.?’. The Church has the author- 
ity to determine the form of ecclesiastical marriage as a public 
contract, and therefore can demand the manifestation of consent 
for the validity of the marital contract.§ 

The renewal of consent must be given with knowledge of the 
nullity of the marriage, otherwise there can be no new consent 
distinct from the original.® Thus, for example, a marriage invalid 
by reason of the diriment impediment of ligamen ?° is not validated 
merely by the death of the former spouse; a knowledgeable renewal 
of consent is necessary. Such renewal is hardly ever given in a 
contested marriage involving non-Catholics inasmuch as ordinarily 
they consider the prior bond already duly dissolved by a decree of 
civil divorce, and hence, even if they are aware of the death of a 
former spouse, or the cessation of some other impediment, they do 
not regard this event as having any effect on the bond of their mari- 
tal union. The facts in each case are to be examined and, if a 
doubt should persist despite diligent investigation, consent is pre- 
sumed to persevere until revocation is established. 

There is one exception to the law stipulating the necessity 
of renewal of consent. Unbaptized persons, or infidels, are not 
bound to renew consent. It suffices if their consent continues to 
exist at the time the impediment comes to an end.!2 Renewal is 


5 Bouscaren, Canon Law Digest (Milwaukee: Bruce, 1934- ), 1, 528. 
6 Canon 1134. 


7 Cappello, Summa Turis Canonici (5. ed., Rome: Typis Pontifical Univ. Gre- 
gorianae, 1951), Vol. II, n. 415. 


8 Vermeersch-Creusen, Epiiome Iuris Canonici, Tom. II (5. ed., Mechliniae, 
1934), n. 450. 


8 Canon 1134. 
10 Canon 1069. 
11 Canon 1093. 


12 Abbo-Hannan, The Sacred Canons (St. Louis: B. Herder Co., 1952), II, 
401. 
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not necessary for them because it is required only by ecclesiastical 
law, not divine law, and infidels are not subject to the Church’s 
law. It is for this reason that the Church can dispense from the 
renewal of consent when sanating a marriage.!* The consent given 
ab initio by two non-baptized parties, provided it is not revoked, 
would take effect upon removal of the impediment and thereby 
validate the marriage. No new act of the will is needed. Upon 
cessation of the impediment, the marriage is validated by mere 
continuation of conjugal life. This rule is generally recognized also 
in civil law, especially as regard the impediment of non-age.1 

There is likewise no necessity for validly married convert in- 
fidels to renew their consent upon entrance into the Church. Their 
contract of marriage becomes zpso facto a sacrament when baptism 
is received by both parties, because, as canon 1012, § 2, states, be- 
tween baptized persons a valid matrimonial contract cannot exist 
unless it is by that very fact a sacrament. This canon does not 
distinguish whether baptism was received before or after entrance 
into the Church. The contract therefore may already be in exist- 
ence before the sacramental character of the marriage is verified.’® 

If one party to an invalid marriage is not baptized and the other 
is doubtfully baptized, no renewal of consent is necessary to vali- 
date their marriage upon cessation or dispensation of an impedi- 
ment. The unbaptized party is not bound to observe the ecclesi- 
astical law. The doubtfully baptized party is likewise excused 
from observance: lex dubia non obligat. On the other hand, if one 
person is baptized and the other unbaptized, both are bound to re- 
new consent, the former by direct obligation, the latter by indirect, 
for there is but one contract.1® The Code Commission on December 
3, 1919, decreed that baptized Protestants are bound to observe the 
law of canon 1133 concerning the renewal of consent.17 

In the event that a diriment impediment is unknown to the par- 
ties and a dispensation cannot be obtained, they need not be told of 


13 Cappello, Summa, II, 415. 


14 Bonzelet, The Pastoral Companion (11. ed., Franciscan Herald Press, 
1957), p. 275. 


15 Ecclesiastical Review, February, 1927, p. 207. 


16 Gasparri, Tractatus Canonicus de Matrimonio (ed. nova, Vatican City: 
Typis Polyglottis Vaticanis, 1932), Vol. II, n. 1193. 


17 Digest, II, 336-338. 
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the nullity of their marriage unless it is clear they will separate 
once they learn of it. If both already know of the impediment and 
realize the consequences, they must separate unless a frater-soror 
relationship is possible.18 If only one knows, the other party may 
be left in good faith and thus a putative marriage would obtain.’® 

In this last mentioned case, the party possessing the knowl- 
edge may not ask for the debitum, but may render it upon reason- 
able request. If after the beginning of marriage entered into in 
good faith one spouse becomes doubtful of the validity of the union, 
he may render the debitum to the other party who remains in good 
faith, but he may not request the debitum until an attempt is made 
to resolve the doubt. If after diligent investigation the doubt can- 
not be resolved, the inquiring party may then also request the 
debitum. The reflex principle, in dubio standum est pro valore 
matrimonium,”° would be invoked, and hence the party would no 
longer act with uncertainty but with certitude.*? 

An impediment may be public or occult. If public, consent must 
be renewed by both parties in the form prescribed by law. If 
occult, and know to both parties, it suffices for consent to be re- 
newed privately and secretly by both parties. If the impediment 
is occult and known to only one party, only that party must renew 
consent privately and secretly, provided the consent of the other 
party given ab initio continues.*? 

An impediment is public if it can be proved in the external 
forum,”* that is, if established by two witnesses, an authentic docu- 
ment, or the deposition of a testis qualificatus.2* Impediments are 
public by their very nature if they arise from facts which are pub- 
lic.25 Such are the impediments of age, ligamen, disparity of cult, 
sacred orders, religious profession, consanguinity, affinity based on 


18 Abbo-Hannan, op. cit., II, 401, ftnt. 1. 

19 Canon 1015, § 4. 

20 Canon 1014. 

21 Gasparri, De Matrimonio, II, nn. 1089-91. 

22 Canon 1135. 

23 Canon 1037. 

24 Canons 1791, §§ 1, 2; 1816; 1817. 

25 Code Commission, June 25, 1932—Dzigest, I, 501. 
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lawful wedlock, public propriety, spiritual relationship, and legal 
adoption.”¢ 

When the impediment is public, consent must be renewed by 
both parties in forma iure praescripta.2*_ For Catholics this means 
before a priest and two witnesses,?* unless the conditions of canon 
1098 are verified, for then the presence of two witnesses only would 
suffice.2® Since baptized non-Catholics are not bound to the eccle- 
siastical form,®° they are to renew consent by any external act that 
can be proved.*! If both parties are unbaptized, no renewal of con- 
sent is necessary, as already stated, and this holds true whether the 
impediment was public or occult. 

When the impediment is occult, consent may be renewed privately 
or secretly. Private renewal does not require the presence of a 
priest and two witnesses, nor the observance of any form pre- 
scribed by law, either substantial or accidental. Secret renewal 
means others remain ignorant of the fact. It suffices for the parties 
merely to say to each other: You are my wife; You are my hus- 
band, and the marriage is thereby validated. However, this re- 
newal of consent must be mutual, if both know of the impediment, 
although it need not be given simultaneously.” 

Renewal of consent as regards an occult impediment may be im- 
plicit, for example, by words, signs, or by carnal intercourse with 
marital affection, as long as the parties mutually understand this as 
an expression of marital consent.2* The act must be external so 
that the man knows the woman has renewed consent and vice versa, 
otherwise a renewal would not be mutual.** In order to renew con- 


26 Abbo-Hannan, op. cit., II, 1037. 


27 Canon 1135, § 1. 


28 Woywod, Practical Commentary on the Code of Canon Law (combined 
vols. I & II, revised by Smith, New York: Wagner, 1952), n. 1177. 


29 Cappello, Tractatus Canonico-Moralis de Sacramentis, De Matrimonio, n. 
854. 


30 Canon 1099. 


31 Wernz-Vidal, Jus Canonicum, Tomus V, Ius Matrimoniale (3. ed., Rome: 
Typis Pont. Univ. Gregorianae, 1946), n. 657. 


32 Gasparri, De Matrimonio, n. 1199. 


33 Bouscaren-Ellis, Canon Law, Text and Commentary (Milwaukee: Bruce, 
1948), p. 578. 


34 Cappello, Summa, II, 416. 











62 THE JURIST 


sent implicitly, when only one party is aware of the impediment, 
that same party must intend his action to serve as his implicit re- 
newal of consent. 

Implicit renewal is contained in the marital act performed with 
marital affection, and it is presumed to be so performed when the 
parties have given a previous marital consent.*5 In practice, when- 
ever conjugal life continues to be observed by the parties to an 
invalid marriage, perseverance in consent is to be presumed what- 
ever may be the dispositio animi of the partner who is unaware of 
the nullity.2¢ Consent once given is presumed by law to persevere 
until its revocation shall have been established.** Mere conjecture 
that a party would not renew consent, if aware of the invalidity of 
the marriage, is not proof of revocation.** 

A marriage which is invalid due to lack of consent is validated 
if the party who did not consent now does so, provided the consent 
of the other party continues. If lack of consent is merely internal, it 
suffices to give consent by an internal act. If lack of consent is 
externally manifested, consent must be given externally, either in 
forma iure praescripta if the lack of consent was public, or in some 
private and secret but external manner if the lack of consent was 
occult.2® The same interpretation is to be given the terms public, 
occult, private, and secret in relation to this form of validation, as 
was previously set forth in regard to validation of a marriage upon 
cessation or dispensation from a diriment impediment. 

To validate a marriage that is null and void due to lack of form, 
the parties must contract marriage again in the legitimate form, 
that is, before a priest and two witnesses.4° If one party cannot or 
will not go through another ceremony, an attempt may be made 
- to have this party name a proxy to stand in his stead.*! 

Much harm has been done by hasty validations. Often enough 
these validations are unwanted by ore or both spouses, and are 
carried through only at the insistence of alarmed parents or over- 


35 Gasparri, n. 1192. 

36 Della Rocca, Manual, p. 322, ftnt. 151. 
87 Canon 1093. 

38 Abbo-Hannan, Sacred Canons, II, 403. 
39 Canon 1136. 

40 Canon 1137. 


41 Coronata, De Sacramentis, III, 682. 
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zealous priests. Such marriages are practically doomed to failure. 
It is true that the parties have a natural right to marry, and if they 
insist on the exercise of this right, ordinarily a priest may not re- 
fuse them. Yet, as the guardian and the ecclesiastical witness of 
the sacrament of Matrimony, the priest is charged with safeguard- 
ing the sanctity of this sacrament. He may indeed pass judgement 
ex officio on the sincerity of the recipients, and he not only may but 
should refuse to witness a marriage when there is serious doubt as 
to the sincerity of the parties. He should be cautious particularly 
about quick marriages, unwanted validations, and pre-marital preg- 
nancies. It is not noble for a young man to marry a girl who bears 
his child, when there is no real love or desire for marriage. It is not 
noble but foolish, for such a venture can only end in tragedy. The 
diocese of Oklahoma City-Tulsa has wisely incorporated into its 
synodal law the recommendation that a six month waiting period 
intervene before validation of any marriage is attempted. 

In arranging for a validation, the ordinary investigation of free- 
dom must be carried out in accordance with the rules of the instruc- 
tion Sacrosanctum of June 29, 1941, and the diocesan regulations 
and customs observed. There is at times a tendency to exercise 
less care in conducting the investigations of liber status for valida- 
tions. The long years spent by parties in invalid contracts may ac- 
count for some of this laxity, as well as the disarming desire of the 
parties to rectify their status. However, because of the prevalent 
attitude of non-Catholics toward divorce and remarriage, it is by no 
means beyond the realm of possibility for a non-Catholic to conceal 
a prior bond in good faith if only a cursory investigation of free 
state is employed. The same degree of care and diligence therefore 
should be exercised in this investigation as in any other marriage. 

A dispensation from the banns is usually obtained, and is in order 
for one or more reasons. Yet the dispensation should should not be 
secured as a mere matter of routine or habit; not infrequently the 
banns could and should be announced. A canonical cause is re- 
quired for a valid and licit dispensation from the banns.42 The 
mere fact of validation does not per se serve as a canonical cause. 
Some sufficient causes are: the parties are commonly considered to 
be married; pregnancy :** parties desire a quiet wedding; the pastor 


42 Canons 84, §1; 1028, §1. 


43 Ramstein, Pastor & Marriage Cases (New York: Benziger), n. 15. 
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is morally certain from other sources that they are both free from 
impediments.** 

The Roman Ritual is to be followed in the validation ceremony. 
Catholic parties may have, and should be encouraged to desire, the 
Missa pro Sponsis with the nuptial blessing.*® In the validation of 
mixed marriages, the diocesan regulations and customs are to be 
observed. In the diocese of Galveston-Houston permission must be 
obtained in each instance if a church ceremony is desired. This 
permission is readily granted if the following regulations are ob- 
served: 


1. The non-Catholic party must have completed the required 
instructions. 

2. The bridal party, bride, groom, and attendants, must remain 

outside the sanctuary. 

. The officiating priest is to be vested in cassock and surplice. 

. The ceremony is not to be celebrated later than five p.m. 

5. The ceremony is to be performed according to the “ Manner 
of Assisting at Mixed Marriages” as found in the supple- 
ments to the Roman Ritual. 

6. Approved organ music and hymns are permitted. 

7. Decorations are to be limited to two lighted candles on the 
main altar and a few baskets of flowers. 

8. The ceremony must not take place in conjunction with Mass 
in any way so as to give the impression that the Mass is a 
complement to the marriage ceremony. 

9. The sacredness of the church is to be safeguarded, Catholic 
decorum observed. 


Hw CO 


These regulations have been in effect in Galveston-Houston since 
October 1, 1951. 

If two validly married Catholics, or a validly married Catholic 
and a non-Catholic, obtain a civil divorce, subsequently are rec- 
onciled, and then desire once again to have civil recognition of 
their marital union, what procedure is to be followed? It would 
seem allowable for the parties merely to repeat before a priest the 
consent previously given in order that there may be civil proof of 
the marriage. That is, the spouses would obtain a civil marriage 
license, repeat before a priest their marriage vows as is sometimes 


44 Wernz-Vidal, op. cit., n. 130. 


45 Coronata, De Sacramentis, III, 678. 
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done for wedding anniversaries, and the witnessing priest would 
duly sign his name, record the date, and return the license to the 
County Clerk so that a civil record could be made. To avoid con- 
fusion in later years between civil and ecclesiastical records, a mar- 
ginal notation could be made in the original ecclesiastical record of 
marriage, citing the day of civil divorce and the day when consent 
was repeated. No other ecclesiastical record would be kept, except 
perhaps a similar marginal notation in the proper baptismal regis- 
ters. 

The witnessing priest should make it quite clear to the spouses 
that there is no renewal of a previously non-existing consent, their 
marriage was and still is binding, and the repetition of consent is 
permitted merely to safeguard their civil rights. While care is 
taken that there is civil proof of the marriage, it is also necessary to 
take care that no sacred rites are used and nothing done which 
would give countenance to the false notion that the bond of mar- 
riage had been broken.*¢ 

Occasionally a priest may be faced with the difficult case of an 
unwed mother, or her outraged parents, who desire a civil marriage 
ceremony merely to give the child a name, and threaten legal action 
against the guilty young man if he does not agree to such a cere- 
mony. The parties do not wish to enter a true, binding marriage, 
and thus it would be a terrible mistake to have a marriage coram 
ecclesia. Would it ever be permissible for a priest to counsel and 
permit one or both parties to enter a civil marriage ceremony 
merely to secure civil effects, as, for example, to give an unborn 
child a name, to protect the father from drastic, civil, punitive ac- 
tion, to insure financial help from a reluctant father? 

Of course it would be a serious moral wrong for a Catholic know- 
ingly and willingly to ignore the grave obligation of marrying be- 
fore a priest and two witnesses and instead attempt marriage 
civilly. Yet this obligation arises not from the divine law but from 
positive, human legislation. Civil marriage is not evil in se for a 
Catholic. The Church for many centuries fully accepted a civil 
ceremony as a lawful and valid form of marriage for Catholics. 
Even today in some countries the Church, by custom or concordat, 
permits a civil ceremony to precede the ecclesiastical ceremony. 
Could the Church therefore permit parties to make use of the civil 


46 Ecclesiastical Review, Nov. 1924, p. 523. 
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contract of marriage merely to secure the civil benefits, the parties 
doing so without malice, realizing full well that there is no true 
marriage, and that they are not to cohabit at all as man and wife? 

We are of the opinion that a priest should never advise a civil 
ceremony if both parties involved are non-Catholic, because the 
possible subsequent necessity of securing an ecclesiastical decree 
of nullity would involve a formal procedure, and thus seriously 
handicap the parties. On the other hand, if one or both parties are 
Catholic, it would seem that such a suggestion or recommendation 
could be given in a truly deserving case. A priest should not how- 
ever take upon himself to give the advice, much less give permission 
to contract a civil union. The matter should be referred to the 
ordinary for a decision, just as is the request for permission to 
seek a civil divorce. 

By virtue of legislation of the Third Plenary Council of Balti- 
more,*? a Catholic may seek a civil divorce but must first obtain 
permission from the ordinary. The ordinary’s intervention is re- 
quired for two reasons: (1) in order that a decision may be given 
on the necessity of a civil divorce to secure civil effects, a decision 
which will depend on the circumstances in each case; (2) in order 
to remove scandal. The ordinary may set forth steps to be taken 
to avoid scandal, for example, a signed and witnessed statement to 
the effect that the party is seeking the civil divorce merely for civil 
effects.48 It would seem that a request for permission to enter a 
civil marriage merely to secure civil effects could be handled in the 
same manner by way of analogy. 


SANATION 


Sanation is the validation of a marriage with a dispensation from 
an impediment and the renewal of consent, resulting in the retro- 
action reinstatement of the canonical effects of the marriage dating 
from the moment when consent was truly but invalidly given. The 
dispensation from renewal of consent can be granted even if one or 
both parties are unaware of the favor.4® The rescript granting a 
sanation may be given in forma gratiosa or in forma commissoria.® 


47 N. 126. 


48 Mahoney, Priests’ Problems (ed. McReavy, New York: Benziger, 1958), 
pp. 313, 314. 


49 Canon 1138. 


50 Canon 38. 
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A sanation is called perfect if both parties are dispensed from 
renewal of consent, and the retroaction is effective in all aspects 
back to the time of the marriage. If any of these elements are 
lacking, the sanation is imperfect. It is such for example: (1) if 
only one party is dispensed from renewal of consent, while the 
other party renews consent; (2) if mutual consent had not existed 
ab initio, but only at some later date, and hence the sanation could 
be retroactive only to the later date; (3) if the Church would san- 
ate a marriage upon the cessation of an impediment of divine law.™4 

The principal consequence of the retroactive effect is to make the 
children not merely legitimated but legitimate, if they were born 
after the date when the parents gave true marital consent.5? If the 
children were born before this date, they would be legitimated by 
the sanation according to the norm of canon 1116, which states that 
children are legitimated by subsequent marriage provided the par- 
ents were capable of marrying each other at some time from the 
conception to the birth of the child.54 

Both parties may be unaware of the nullity of their marriage, and 
either in or out of the confessional a priest may discover the in- 
validity quite by accident. The parties could be left in their puta- 
tive marriage, but a sanation would obtain for them sacramental 
grace of which they would otherwise be deprived.** Thus, if the 
marriage gives every normal indication of stability, a sanation 
would ordinarily be in order. It is granted in the internal forum 
by the Sacred Penitentiary. 

A marriage cannot be radically sanated if there is defect of con- 
sent in one or both parties, either because consent was lacking ab 
initio and has never been supplied, or consent was originally given 
but later revoked. If consent was lacking at first but is given later, 
a sanation can be granted effective from the moment when consent 
was supplied.55 

Six conditions must be fulfilled for the granting of a sanation. 
There must be: (1) a species matrimonii; (2) naturally sufficient 


51 Bouscaren-Ellis, Canon Law, p. 581. 
52 Abbo-Hannan, p. 406. 

53 Bonzelet, op. cit., p. 279. 

54 Wernz-Vidal, op. cit., n. 667. 

55 Canon 1140. 
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consent on both sides; °* (3) juridically insufficient consent due to 
an obstacle of ecclesiastical origin, i.e., an impediment or lack of 
form; (4) perseverance of consent at time the sanation is granted; 
(5) absence of an impediment of natural or divine law; (6) a seri- 
ous justifying reason. 

The knowledge of both parties that a marriage is invalid because 
of an obstacle of ecclesiastical origin does not make impossible the 
giving of naturally sufficient consent. Thus, two Catholics could 
give such consent when they knowingly attempt marriage before a 
civil magistrate. There is a presumption in this as in other cases 
that true matrimonial consent was given.5* A common law mar- 
riage may be sanated.5* Consent seems to be naturally sufficient if 
manifested by carnal intercourse with marital affection, that is, not 
with the intent of committing fornication. The marital intent how- 
ever must be demonstrated by some external declaration." 

Perseverance of consent is presumed and revocation must be 
proved. There is no implicit revocation of consent in refusal to 
renew consent coram ecclesia, in a petition for separation from bed 
and board, or even in a request that an ecclesiastical tribunal pass 
on the validity of a marriage.*4 A sanation could be given even 
after a decision non constare de nullitate.6* On the other hand, a 


declaration of nullity and a dispensation from a merely ratified 
marriage is equivalent to revocation of consent.** Sanation is pos- 
sible if revoked consent is later renewed,® and its effect is retroac- 
tive to the date of the original consent.®® 

The more common opinion holds that the Pope can sanate a mar- 
riage upon the cessation of an impediment of the natural or divine 
law, but as a matter of practice simply does not. Thus, for ex- 


56 Canon 1081. 

57 Gasparri, De Matrimonio, n. 1225. 

58 Woywod, Practical Commentary, n. 1382. 
59 Coronata, De Sacramentis, III, n. 688. 

60 Canon 1093. 

61 Gasparri, op. cit., nn. 1223 f.; 1229. 

62 Bouscaren-Ellis, Canon Law, p. 581. 

63 Coronata, op. cit., III, n. 690. 

64 Gasparri, op. cit., n. 1222. 

65 Abbo-Hannan, Sacred Canons, p. 408. 
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ample, a marriage invalid by reason of prior bond could not be 
sanated upon the death of the former spouse. Gasparri states that 
in the drawing up of the law of the Code, the consultors advised a 
statement merely that the Church does not grant this sanation. St. 
Pius X was so informed and he approved this recommendation.® 

Some authors maintain that a convert can obtain a sanation of a 
marriage contracted in infidelity with another unbaptized person, 
invalid by reason of an impediment of secular, positive law, but 
they are not agreed on whether the retroactive results extend to the 
date of the marriage or the date of conversion.® 

Although the Code says nothing about a justifying reason, the 
Holy See will not otherwise grant a sanation. The reason is re- 
garded as necessary for liceity. The customarily acceptable rea- 
sons are: serious inconvenience resulting from revelation of invalid- 
ity to the other party; refusal of the non-Catholic to renew consent 
coram ecclesia.®8 

According to canon 1141, a sanation can be given only by the 
Apostolic See. A sanation always contains a dispensation from at 
least one general law of the Church, namely, the required canonical 
form of marriage, and frequently also a dispensation from some 
diriment impediment. Thus the sanatio is reserved to the Holy See. 

By virtue of faculties from the Sacred Congregation for the Sacra- 
ments and the Holy Office, as contained in his Quinquennial Facul- 
ties, on ordinary may sanate some marriages. 

The 8. C. for the Sacraments grants the ordinary the faculty of 
sanating marriages contracted in due form with true consent on the 
part of both parties, but invalid by reason of an impediment of 
ecclesiastical law. This faculty may be used in conjunction with 
the faculty from the Holy Office in regard to certain marriages in 
which there was also a lack of due form. 

The faculty from the S. C. for the Sacraments may be exercised 
in regard to all marriages which are invalid by reason of the age of 
the parties, major orders other than priesthood, crimen, solemn pro- 
fession, raptus, consanguinity, except in the direct line and the first 
degree collateral, affinity, except in the direct line when the mar- 
riage has been consummated, public honesty, and spiritual relation- 


66 Gasparri, op. cit., nn. 1217 f. 
87 Coronata, op. cit., III, n. 690. 
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ship. As regards age, if both parties have reached an age at which 
they have sufficient knowledge of the meaning and obligations of 
marriage, the impediment of age is iwris ecclesiastici tantum and 
the marriage may be sanated, although the parties are below the 
canonical age. 

The faculty may be exercised by the local ordinary, or the vicar 
general, and by any ecclesiastical person who has been duly sub- 
delegated by either. This subdelegation may be given per modum 
actus or habitually.®® The faculty may be granted in favor of per- 
sons staying in the diocese, and to any subject outside the diocese 
as long as he maintains a domicile or quasi-domicile in the diocese. 

Four conditions are necessary for the validity of the sanation: 

(1) Both parties must have given true matrimonial consent and 
this consent must persevere in both parties up to the moment of the 
sanation. 

(2) There is great inconvenience in requiring a renewal of con- 
sent from the party who is ignorant of the nullity of the marriage. 
It is to be remembered that true renewal of consent involves a new 
act of the will after realization of the nullity of the marriage. It is 
not sufficient therefore for a spouse to be induced to say that he still 
loves his wife, or that he still regards himself as validly married— 
such statements are not renewals of consent but rather indications 
of the perseverance of the original consent. 

(3) The nullity of the marriage must not have been due to a diri- 
ment impediment of the divine law, as, for example, ligamen or 
impotency. Even upon cessation of such an impediment, the mar- 
riage would not be sanated. 

(4) There must be no reasonable danger of civil divorce.”° 

In addition to this faculty from the S. C. for the Sacraments the 
ordinary, as already mentioned, receives a faculty from the Holy 
Office. It is the mind of the Holy Office that its faculty be exercised 
by the episcopus per se tpse personaliter. William Conway, without 
giving reasons, interprets this mens Sancti Officit to mean that the 
faculty may not be subdelegated and the vicar general may not 
exercise it. He points out, however, that it is not clear whether the 
restriction of the faculty affects validity.7! Eagleton, on the other 


69 Canon 199, § 2. 


7 Conway, Problems in Canon Law (Westminster, Md.: Newman, 1956), 
pp. 242-245. 
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hand, in his doctoral dissertation, The Diocesan Quinquennial Fac- 
ulties, Formula IV, states that the use of the word episcopus in the 
text of the faculty does not indicate that the Holy Office intended 
to exclude the vicar general. He maintains that in virtue of canons 
66, § 2, and 368, § 2, the vicar general is not excluded and enjoys 
this faculty equally with the local ordinary.” 

Eagleton does agree that subdelegation of this faculty is forbid- 
den. Care must be exercised to avoid any form of subdelegation. 
If, therefore, the faculty is granted by a rescript in forma commis- 
soria, the executor must not be given any discretionary power. This 
is, the rescript must be given in forma commissoria necessaria and 
not in forma commissoria libera.™8 

The Holy Office faculty, like the faculty from the S. C. for the 
Sacraments, may be granted in favor of persons staying in the dio- 
cese, and to any person outside the diocese who has a domicile or 
quasi-domicile within it. 

By this faculty, a sanation is effected for a marriage extra eccle- 
siam, in which one of the parties was a non-Catholic. In other 
words, the marriage was attempted before a minister or civil official 
and there was present the impediment of mixed religion or disparity 
of cult. The faculty does not, however, cover a marriage celebrated 
before a priest that is invalid because the priest had not received 
the necessary delegation. Neither does it apply to an attempted 
civil marriage involving two Catholics. The Apostolic Delegate 
can grant a sanation for this last mentioned case, provided one 
party obstinately refuses to renew consent, or there would be seri- 
ous injury, or the grave threat of injury, to the party aware of the 
invalidity if the other party were informed of it.” 

The conditions for the valid use of the faculty from the Holy Of- 
fice are as follows: 

(1) Both parties must have given true matrimonial consent, 
which has persevered. 


72 Canon 66, § 2: Unless the grantee has been chosen for his personal quali- 
fications, or express provision to the contrary has been made, habitual facul- 
ties granted by the Holy See to a Bishop belong also to the Vicar General. 
Canon 368, §2: The Vicar General in general also has the habitual faculties 
which are granted by the Holy See to the local Ordinary. 
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(2) There must be no reasonable hope of persuading the non- 
Catholic party to make a new act of consent in facie ecclesiae, or at 
least there must be real danger of grave evil or inconvenience re- 
sulting to the Catholic party in revealing to the non-Catholic the 
fact that the marriage is invalid. Therefore, one of the first steps 
a priest must take is to ask what objection there is, if the necessary 
guarantees would be given and a dispensation thus obtainable, to 
having the parties go through the usual form of marriage before a 
priest. This may not be possible for one or more of several reasons: 
(a) There may be real danger of serious evil or inconvenience re- 
sulting to the Catholic party if the non-Catholic is informed of the 
invalidity of the marriage and told that consent must be renewed. 
One possible danger will be that the non-Catholic may simply sepa- 
rate from the Catholic altogether. Or the suggestion that he renew 
consent before a priest may produce a strong reaction in the non- 
Catholic, render him much more hostile to the Catholic Church than 
before, with the possible result that he may refuse to allow the 
Catholic spouse henceforth to practice the Catholic religion or to 
bring up the children as Catholics. (b) Even when no such danger 
exists, the non-Catholic, on being asked to renew consent before a 
priest, may simply refuse to do so and not change his mind. (c) 
The non-Catholic may be willing to renew consent but absolutely 
refuse to give the requisite guarantees, either orally or in writing. 

(3) If the customary guarantees are not given, it must be certain, 
beyond reasonable doubt, that the non-Catholic party will not im- 
pede the baptism and Catholic upbringing of any children who may 
be born after the sanatio is granted. 

This condition certainly seems to be fulfilled if it is morally cer- 
tain that there will be no future children, for example, due to the 
advanced age of the woman, even though the non-Catholic is 
known to be hostile to the Catholic faith. It is morally certain that 
there will be no practical opposition in the future because the occa- 
sion for such opposition, the birth of children, will never arise. If 
there is real doubt about the Catholic baptism and/or rearing of 
future children, a sanation should be delayed until the doubt is re- 
solved favorably or the woman has passed the childbearing age. 

(4) The Catholic party must explicitly promise, preferably in 
writing, to do his or her best to assure the baptism and Catholic up- 
bringing of future children, and also the conversion, baptism and 
Catholic upbringing of children already born. 
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(5) There must have been no prior agreement to bring up any of 
the children as non-Catholics. 

(6) Both parties must be hic et nunc sane. 

(7) The Catholic party must ask for the sanatio and must be 
aware that it is being granted. 

The Bishop must seriously warn the Catholic party that he or she 
has been guilty of a very serious crime, impose a salutary penance, 
and absolve from excommunication if necessary. The Catholic 
party must also be informed that the marriage has now been ren- 
dered valid and legitimate and is therefore indissoluble, and that the 
children already born are legitimate."5 

A sanation granted in the external forum must be recorded in the 
parish register. A sanation granted in the internal extra-sacra- 
mental forum is to be recorded in the secret archives of the dioce- 
san curia. A sanation granted in the internal sacramental forum 
is recorded nowhere.”® A sanation granted in the external forum 
must also be recorded in the baptismal register. The entry will be 
made exactly as for any other marriage with the words added ob- 
tenta sanatione in radice, and it is advisable also to note in the mar- 
gin the date of the previously attempted marriage. The date of the 
sanated marriage will be that on which the rescript is granted or 
executed, if execution is required.77 

Although canon 1033 directs a priest to urge the spouses to con- 
fess their sins before their marriage, and canon 1066 forbids a 
priest, without consulting the Ordinary, to witness the marriage of 
a public sinner or one who is notoriously under censure and refused 
to go to confession, confession before execution of a sanatio cannot 
be imposed unless the terms of the rescript so direct.78 

The procedure of a sanation is not subject to the directives of the 
instruction Sacrosanctum of the Sacred Congregation for the Sacra- 
ments, June 29, 1941, for canon 1138, § 3, states that a sanation 
ean be granted even if both parties are unaware of the invalidity. 
Thus, for example there need be no questionnaires concerning free 
status, no Nihil Obstat, nor any religious instructions. In addition 
to the conditions imposed by the Holy Office and the S. C. for the 


7 Conway, Problems, pp. 246-249. 

76 Della Rocca, Manual, p. 327. 

77 Mahoney, Priests’ Problems, p. 300. 
78 Mahoney, op. cit., p. 318. 
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Sacraments in the Quinquennial Faculties, the local ordinary may 
decide not to use the faculties unless further precautions are ob- 
served, as, for example, religious instructions to the non-Catholic 
party in a mixed marriage, signed answers to questionnaires, etc. 
But a priest has no obligation to carry out any of the rules made 
for normal marriages, unless so directed by the ordinary.”® 


Bernarp J. GANTER, J.C.D. 


GALVESTON, TEXAS 


79 Mahoney, op. cit., pp. 316-317. 








CASES AND STUDIES 


JURISDICTION IN ADMINISTRATIVE 
MATRIMONIAL CASES * 


When treating of the exercise of jurisdiction, the Code of Canon 
Law explicitly states that jurisdiction can be exercised directly 
only over subjects.1 It is true, however, that jurisdiction can 
even reach non-subjects indirectly; for example, by reason of a 
thing situated in the territory or a crime committed there or even 
by reason of a person directly subject to the superior. A marriage 
between a subject and a non-subject would be a good example of 
this last case: jurisdiction would indirectly touch the non-subject 
because of his position as a party to a marriage with a person who 
is directly subject.” 

This indirect exercise of jurisdiction affects primarily (in the or- 
der of causality, not in time) some person over whom jurisdiction 
can be directly exercised and secondarily another person over whom 
it is only indirectly exercised. This may happen because of the 
circumstances, as in the case of marriage. A rather clear example is 
in the granting of a dispensation for a marriage in which the groom, 
not subject to the dispensing ordinary because his domicile or actual 
residence is in another diocese, is nevertheless granted dispensa- 
tion from the impediment of consanguinity. He is granted this 
favor because the ordinary is dispensing the bride, his subject, so 
that the parties may validly marry. Similarly, a non-baptized per- 
son comes indirectly under the jurisdiction of the Church when he 
is bound to the canonical form because of his marriage with a 
Catholic who is directly subject to it. 

This indirect exercise of jurisdiction is always based upon a direct 
exercise of power. To have a merely indirect exercise of such power 
would be quite impossible. If there is not a subject over whom the 
superior can exercise his jurisdiction directly, he cannot exercise 
jurisdiction in such a case at all.® 


* Paper delivered at the Eastern Regional meeting of the Canon Law So- 
ciety of America, May 11, 1960, in New York, N.Y. 
1Canon 201, §1. 


2T. L. Bouscaren-A. C. Ellis, Canon Law, A Text and Commentary (3. ed., 
Milwaukee: Bruce, 1957), p. 1836; Eduardus F. Regatillo, Institutiones Iuris 
Canonici (5. ed., 2 vols., Santander: Sal Terrae, 1956), I, 274. 


3 Ludovicus Bender, Potestas Ordinaria et Delegata (Rome: Desclée, 1957), 
p. 50. 
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In considering administrative matrimonial cases, this distinction 
is very important because an ordinary may often be concerned with 
a case of one who is not directly his subject. The strict determina- 
tion of subjection to authority because of one’s domicile or quasi- 
domicile * is not always the rule; very often, the subject involved 
in these matters will have his case settled by an authority to whom 
he is not directly subject. Jurisdiction is exercised over him be- 
cause of his direct association with a subject through a proposed 
marriage. 

In this particular discussion, we touch upon the usual adminis- 
trative matrimonial cases which involve the exercise of jurisdiction 
in one way or another: declarations of free state because of lack 
of canonical form and presumed death; jurisdiction for the adminis- 
trative settlement of separation cases; the authority required to 
supervise the operation of the Pauline Privilege; and, because of 
their administrative nature, petitions to the Holy See for the dis- 
solution of non-consummated marriages and of the natural bond 
of marriage. 

While many of these cases must be settled in formal trials when 
particular circumstances warrant it, we wish at the outset to em- 
phasize that this discussion is limited entirely to the administrative 
handling of these cases and will not concern itself with the formal 
procedure. 


Lack or Form Cases 


After the promulgation of the Code of Canon Law, doubts still 
remained about the procedure to be followed in declaring invalid 
marriages which were contracted without the observance of the 
proper canonical form. While the law was very clear regarding the 
formal process for matrimonial cases and also permitted a sum- 
mary process in instances when the presence of specific invalidating 
impediments was obvious,® it did not supply an official procedure for 
the ordinary lack of form case. 

It was not surprising then that one of the earliest questions pre- 
sented to the Pontifical Commission for the Interpretation of the 
Canons of the Code should relate to this subject. From the manner 
in which the question was asked, it appears that the ordinary who 


4Canon 94. 


5 Canons 1990-1992. 
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inquired considered the possibility of treating these cases under 
Canon 1990. In view of the Tridentine law making clandestinity 
an impediment ® which could be treated in a summary fashion? 
if not in the ordinary process,® the omission of specific directives 
in the new Code certainly justified a request for an authentic inter- 
pretation. 

The Pontifical Commission answered that these cases entail no 
judicial process or even the intervention of the defender of the bond 
but that they can be resolved by the ordinary himself or by the 
pastor, having consulted the ordinary, in the preliminary investi- 
gation prior to the celebration of the marriage, as indicated in canon 
1019 and subsequent canons. Nothing more was added through 
the years and the substance of this reply was included in Article 
231 of the Instruction Provida and remains the law to this day.!® 

It is clear from this answer that the action taken to declare such 
unions invalid is not a complete process in itself. The entire pro- 
cedure is the ordinary pre-marital investigation and when an at- 
tempted marriage is discovered the possibility of ligamen must be 
removed before the person can be declared free. It is more prop- 
erly called a declaration of free state than a declaration of nullity 
because it is a question of an attempt at marriage and not a real 
union. 

This special investigation of freedom on the part of the one who 
attempted a marriage without the required form, as a part or divi- 


6 Conc. Trident., sess. XXIV, de ref. matrim., c. 1. 


7S.C.C., Treviren., 18 dec. 1852, 29 ian. 1853—Thesaurus Resolutionum 
Sacrae Congregationis Conciliit, CXII (1853), 117-23. 


8 Benedict XIV, const. Dei Miseratione, 3 nov. 1741—Fontes, n. 318. 


® Pontificia Commissio Interpretationis [hereafter cited P.C.I.], 16 oct. 1919, 
n. 17—AAS, XI (1919), 479. 


10$.C. de Sacramentis, instr. 15 aug. 1936: 

Art. 231, $1: Si quis certo tenebatur ad canonicam formam celebrationis 
matrimonii, et tantum civile matrimonium contraxit, vel coram ministro 
acatholico matrimonium inivit, aut si apostatae a fide catholica in apostosia 
civiliter vel ritu alieno se iunxerunt, ad hoc ut constet de horum statu libero, 
neque judiciales sollemnitates requiruntur, neque interventus defensoris 
vinculi; sed hi casus solvendi sunt ab Ordinario ipso, vel a Parocho, con- 
sulto Ordinario, de qua in can. 1019 sqq. 

§2: Si quod dubium supersit de recensitis conditionibus in $1, quaestio 
ordinarii processus tramite definienda est——AAS, XXVIII (1936), 359. 
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sion of the entire premarital investigation, should clarify any 
doubt with reference to a prior bond on the part of the party in- 
volved. Once the fact of the attempted marriage is discovered, it 
is resolved as any other possible impediment and the regular pre- 
nuptial investigation may continue. 

Despite the custom in this country of having all such lack of 
form cases reserved to the ordinary or his delegate alone, it is 
interesting to note that the law also permits the pastor involved to 
resolve such cases himself as long as he has consulted the ordinary. 
As a consequence, while the ordinary or anyone he delegates cer- 
tainly has the authority, it is not improper for the pastor to use 
his power after having consulted the ordinary, as the law directs. 
If he investigates the case properly and refers it to the ordinary, 
the latter can simply review it and send it back for the pastor to 
declare the person’s free state. Although the law does not indicate 
any preference, it is important to note that the ordinary can de- 
mand all these cases be reserved exclusively to himself or his dele- 
gate, if he considers this policy appropriate.!* 

The pastor who is to investigate the parties’ free state and refer 
it to the ordinary is not always the pastor of the marriage. It is 
the pastor who has the right to assist at the marriage.!* 

If the pastor of the marriage has his authority from canon 1097, 
§ 1, and is therefore to be considered a proper pastor, this duty is 
incumbent upon him. If the pastor of the marriage secures per- 
mission from a proper pastor to preform the marriage, not he but 
the proper pastor has the obligation to conduct the pre-marital in- 
quiry.'* He could of course permit the other pastor to carry on 
this task but the basic obligation remains with him.1® 

Specific norms for this pre-matrimonal investigation are found in 
the Instruction Sacrosanctum Matrimoni issued by the Sacred 

11M. Lega-V. Bartoccetti, Commentarius in Iudicia Ecclesiastica iuzta 
Codicem Iuris Canonici (3 vols., Rome, 1950), Vol. III, tit. XX, p. 233. 


12Canon 1020, $3: Ordinarii loci est peculiares normas pro huiusmodi 
parochi investigatione dare. 

13Canon 1012, $1: Parochus qui est assistendi matrimonio, opportuno 
antea tempore, diligenter investiget num matrimonio contrahendo aliquid 
obstet. 

14 Bouscaren-Ellis, Canon Law, p. 148. 


15 EF, J. Mahoney-L. L. McReavy, Priests’ Problems (London: Burns Oates, 
1958), n. 182. 
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Congregation for the Sacraments in 1941.1° This Instruction prac- 
tically repeats the canon by stating that the pastor who has the 
right of assisting at the marriage has the obligation of carrying on 
the investigation, and this will be the pastor of the bride unless a 
just cause excuses.1* It adds to canon 1097 in stating that the 
pastor of the groom, either at instance of the groom or of the bride’s 
pastor or on his own initative, shall undertake an investigation to 
be certain of the free state of the groom and, upon concluding this 
investigation, send the result to the bride’s pastor.1® This is a 
more precise direction that the general norm of canon 1029.1® 
From the foregoing, it is clear that both the pastor who is to pre- 
sent a lack of form case to his ordinary and the ordinary himself 
who has jurisdiction to decide these cases will be determined ac- 
cording to canon 1097, §1. Several could have this authority. The 
pastor of the groom is the pastor of the parish in which he has a 
domicile, quasi-domicile, or a month’s residence prior to the mar- 
riage; in the case of a vagus, the pastor of the parish in which the 
groom is actually residing at the time. The pastor of the bride is 
likewise the pastor of the parish in which she has a domicile, quasi- 
domicle, or a month’s residence prior to the marriage; if she is a 


vaga, the pastor of the parish in which she is actually residing at 
the time of the marriage. 


16§.C. de Sacramentis, instr. 29 iun. 1941 [hereafter cited Sacrosanctum]— 
AAS, XXXIII, (1941), 297. 


17 Sacrosanctum, n. 4a. 
18 Loc. cit. 


19§i alius parochus investigationem aut publicationes peregerit, de harum 
exitu statim per authenticum documentum certiorem reddat parochum qui 
matrimonio assistere debet. 

There is reference to lack of form cases in the Sacrosanctum but it is not 
really very helpful and seems to relate to civil dissolution of an attempted 
marriage. Cf. Allegatum I, n. 6: Utrum civile quod vocant matrimonium 
sponsi iam inter se inierint aut cum alia persona, resolutumve sit hoc alterum 
an non. Footnote n. 6: Si civile quod vocant matrimonium cum alia persona 
etiam alteruter tantum attentaverit et resolutum definitive fuerit, resolutionis 
definitivae huiusmodi requiratur documentum authenticum; si adhuc vero 
vigeat, consulatur Ordinarius (pro Italia cf. Instr. HS.C. 2 aprilis 1909) — 
AAS, XXXIII (1941), 310. This addition seems to imply that recourse to the 
ordinary is not necessary in every case, yet the common law is so clear in 
demanding such referral for lack of form cases that the statement seems to 
serve little purpose for us. Cf. Mahoney-McReavy, Priests’ Problems, n. 185. 
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All of these pastors have a right of assisting at the marriage and 
the duty to carry on the pre-marital investigation, in which is 
contained the declaration of freedom because of an attempted mar- 
riage without the proper form. While the law gives a preferential 
position to the pastor of the bride,?° both he and the pastor of the 
groom have the right to assist and the consequent obligation to 
conduct the investigation. Whatever pastor is chosen for the mar- 
riage will have the duty to investigate the attempted union and 
refer his finding to the ordinary. The proper pastor who is to assist 
at the marriage could, therefore, process a lack of form case for 
either party or refer the matter to the pastor of the party who is 
involved. 

When parties to a marriage belong to different dioceses, the 
Sacrosanctum demands that litterae testimoniales be issued by the 
episcopal curia of the groom’s diocese. When the marriage is to 
take place before the pastor of the groom, these testimonials for the 
bride should be issued through her curia. The Sacrosanctum also 
recommends that, in any case, a permission or nthil obstat should 
be obtained by the pastor officiating at the marriage from his curia. 
If the parties belong to different dioceses, it commands that this 
be obtained.*! 

This recommendation of the Sacrosanctum to have every case 
submitted to the episcopal curia actually refers to the general pre- 
marital inquiry. It does not specifically pertain to the subject 
under consideration because all lack of form cases must be sub- 
mitted to the ordinary. The law is very clear in demanding that 
the ordinary must be consulted in every lack of form investigation 
even if he does not resolve the case himself or through his delegate. 

In the usual lack of form case, the bride’s pastor, who would 
regularly assist at the marriage, could conduct the investigation 
into a marriage she may have attempted or the groom may have 
attempted. In the latter case, the groom’s pastor should do this 
if the groom himself or the pastor of the bride requests it. He may 
even do it on his own authority.2? Either pastor could refer the 
case to the ordinary or his delegate. 


20 Canon 1097, § 2. 
21 Sacrosanctum, n. 4 a. 


22 Loc. cit. 
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If the parties belong to different dioceses, a declaration of free 
state of the attempted marriage should certainly be a part of the 
litterae testimoniales sent through the groom’s episcopal curia to 
the bride’s pastor. However, this does not take away the right 
from the bride’s pastor to investigate even the groom’s attempted 
marriage and submit his findings to his own ordinary. If he finds 
that this is more convenient and can be accomplished with ease, 
there seems to be no reason to prohibit such a procedure. The 
pastor of the marriage retains the duty to certify the free state of 
the parties 3 and the wording of the Sacrosanctum describing the 
need of the litterae testimonales does not deprive him of it. The 
case may therefore be referred to the groom’s ordinary, who has 
direct jurisdiction, or to the bride’s ordinary, who would have in- 
direct jurisdiction over the groom because of her marriage.”* 

In view of this rather extensive grant of jurisdiction to the vari- 
ous authorities, it seems quite reasonable to apply the same pro- 
cedure to interritual marriages. According to the law for these 
unions, the marriage is to take place in the rite of the man and 
before his pastor.2® This pastor should then make the pre-nuptial 
investigation. If he has the authority to do this, then he acts as 
does any pastor in dealing with an attempted marriage. With the 
faithful of the Oriental rites who do not have their own proper 
ordinary there is no problem, since the procedure used for Latins 
would be observed. A question does arise, however, in marriages 
between a party subject to a Latin ordinary and one subject to a 
Ruthenian ordinary. How are these to be resolved when one or 
both parties are involved in an attempted marriage? 

The solution seems to be found in treating these cases as inter- 
diocesan. The pastor who is making the inquiry could refer the 
matter to the Ruthenian ordinary, if one of that ordinary’s subjects 
is involved in the attempted marriage, or send it to his own ordi- 
nary. If the woman happens to be a Ruthenian Catholic, then her 
ordinary or the ordinary of the Latin groom could resolve the case. 
In any case, either would be competent according to the rules of 
direct and indirect jurisdiction. 


23 Canon 1020. 
24 Canon 336, § 2, also seems applicable here. 


25 Canon 1097, $2; Pius XII, motu proprio Crebrae Allatae, 22 febr. 1949, 
canon 88, §3—AAS, XLI (1949), 108. 
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A similar problem may arise when a marriage is contemplated 
between a Catholic and non-Catholic. The non-Catholic party 
may have been involved in an attempted marriage with a Catholic. 
Even if the Catholic partner to the attempted union is outside the 
jurisdiction of the pastor or ordinary conducting the present in- 
vestigation, he can proceed to a declaration of free state for the 
non-Catholic, once he has established the obligation of the Catholic 
respondent to the canonical form. This is simply a premarital in- 
vestigation and jurisdiction to declare the attempted marriage of 
the non-Catholic invalid is acquired from the right to assist at the 
marriage. The disputed question of whether or not the preferential 
position of the bride’s pastor endures when she is a non-Catholic 
does not affect this discussion. Whatever view is held, the proper 
pastor or ordinary can with impunity resolve the lack of form case 
involving the non-Catholic and thus declare that party free to 
marry. 


PRESUMED DEATH 


Problems involving the presumption of death are another in- 
stance in which the Code does not give the precise process to be 
observed. It is interesting, despite this omission, that the Code does 
make several references to such cases and implies that some type 
of investigation has taken place.2® The general norms for the pre- 
marital inquiry certainly presume an investigation and the refer- 
ences to the dissolution of a prior bond as legally established obvi- 
ously indicate it. The clearest reference, however, is found in 
canon 1053 which provides an implicit dispensation from the low- 
est degree of crime when cases such as these settled by the Holy 
See or the local ordinary.?* 


26 Canon 1019, §1: 1069, § 2. 


27 Data a Sancta Sede dispensatio super matrimonio rato et non consummato 
vel facta permissio transitus ad alias nuptias ob praesumptam coniugis 
mortem, secumfert semper, dispensationem ab impedimento proveniente ex 
adulterio cum promissione vel attentatione matrimonii, si qua opus sit, minime 
vero dispensationem ab impedimento de quo in can. 1075, nn. 2, 3; P.C.L., 25 
martii 1952:—Utrum verba can. 1053, “facta permissio transitus ad alias 
nuptias” intelligi debeant dumtaxat de permissione facta a Sede Apostolica, 
an etiam de permissione facta ab Ordinario loci. R. Negative ad primam 
partem, affirmative ad secundam—AAS, XLIV (1952), 496; Crebrae Allatae, 
canon 43—AAS, XLI (1949), 99. 
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With this absence of specific norms in the present common law, 
we must look to the old law to see if the procedures followed in 
former years can still be considered binding. It is reasonable to con- 
clude that the directives given by the Holy See almost a century 
ago are still in force. While it is true that these are not explicitly 
contained in the Code, because of the references in the various 
canons that have been mentioned, we might say that they are at 
least implicitly contained.”® 

Authentic support for this conclusion is found in several replies 
from the Holy See, issued after the promulgation of the Code, and in 
decisions of the Sacred Roman Rota. All of these which dealt 
with specific problems of presumed death point out that the Instruc- 
tion Matrimoni Vinculo, issued by the Sacred Congregation of the 
Holy Office in 1868,” contains the procedure still to be observed in 
investigating these cases.°° Because of the constant reference to 
this particular instruction, it appears that the other directives 
issued by the Holy See prior to 1868 are no longer in force.** 

While giving useful norms to arrive at a presumption that a 
spouse has died, this instruction does not deal precisely with the 
problem of jurisdiction in these cases. Certainly the local ordinary 
must be the authority to consider such problems because they al- 
ways represent a grave doubt and must be referred to him by com- 
mand of the law itself.** 

This does not mean, of course, that the pastor preparing the par- 
ties for the marriage would be exceeding his authority in accepting 
an authentic document as proof of death. In this case there is no 
doubt. If the document in any way involves some obvious prob- 
lems, viz., change of names, great discrepancy in age, etc., this too 
should be submitted to the ordinary as a doubtful matter. The 


28Canon 6, n. 6; Raymundus Lopez, De Probatione Obitus Alterius 
Coniugis in Ordine ad Novum Matrimonium Ineundum (Naples, 1958), p. 208. 

29$.CS. Off., 11 ian. 1869—Collectanea, Vol. II, n. 1321. 

30$.C. Saer., 18 nov. 1920—AAS, XIV (1922), 96; S.C.S. Off., Instruzione 
at Rev.mi Ordinari d’Italia, 1 iul. 1929, n. 48—AAS, XXI (1929), 360; S.R.R., 
Nullitatis Matrimonii, 19 oct. 1928, coram Jullien, dec. XLIX, n. 3—Decisiones, 
XX (1928), 429; S.R.R., Nullitatis Matrimonii, 27 iul. 1929, coram Massimi, 
dec. XL, n. 2—Decisiones, XXL (1929), 340. 

31 Lopez, op. cit., p. 203. 
32 Canon 1031, $$ 1, 3. 
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testimony of two trustworthy witnesses, according to most authors, 
is deemed acceptable as a substitute for a document,®* but in prac- 
tice, it still appears more appropriate to refer this to the ordinary.** 

What ordinary has the authority to consider these cases? They 
are not judicial matters when handled in the administrative form. 
Therefore canon 1964 does not apply. Moreover, they do not 
necessarily come under canon 201, § 1, but are properly a part of 
the pre-marital investigation. The ordinary who should consider 
these cases would be the ordinary of the pastor conducting the pre- 
marital investigation. This conclusion is supported by the Instruc- 
tion Sacrosanctum which includes the investigation into the demise 
of a partner as an essential part of the pre-marital inquiry.*® 

As a division of the pre-nuptial investigation of canons 1019- 
1034, this type of case should begin with the pastor who is obliged 
by the law to make the inquiry. His ordinary would be the author- 
ity to whom the case would be referred for solution. 

The ordinaries who may consider these cases are all the ordinaries 
who would have a right to be consulted in conducting the pre- 
nuptial investigation. What we have already mentioned in this 
discussion relative to lack of form cases also applies here, since 
these cases are of the same type. In the lack of form case, the 
ordinary had to be consulted because of the possibility of ligamen 
due to an alleged attempt at marriage. In these cases, he must be 
consulted because a definitely valid prior bond may or may not 
have been dissolved by the death of one of the partners. 

When the parties to a proposed marriage belong to different 
dioceses, the same rules would apply as in the investigation of an 
attempted marriage. The declaration of presumed death should be 
a part of the litterae testimoniales from the ordinary of the surviv- 
ing consort who resides in the other diocese. The ordinary of the 
marriage himself might even resolve the case if he finds it more 
convenient to conduct the investigation. Either ordinary could 
issue a decree of presumed death once the process has been com- 
pleted. 


33 Donovan, The Pastor's Obligation in Prenuptial Investigation, The Cath- 
olic University of America Canon Law Studies, n. 115 (Washington, D.C.: The 
Catholic University of America Press, 1938), p. 179; canon 1791. 


34 Lopez, op. cit., p. 206. 


85 4c, E: si casus ferat, inquiratur, demum, de obitu praecedentis coniugis. 
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SEPARATION CASES 


Canon 1131 * states that the local ordinary is the proper author- 
ity for the administrative hearing of separation suits. His juris- 
diction will be determined according to canon 201 and not according 
to canon 1964. Therefore, the ordinary of the place where the 
marriage was contracted or where the domicile of the respondent 
is located is not competent to hear these cases on that basis; rather, 
competence belongs to the ordinary of domicile or quasi-domicile 
of either party, or, if either lacks a domicile or quasi-domicile any- 
where, the ordinary of the territory in which they are actually 
residing.3* 

In this particular instance, it is well to distinguish the vagus and 
the peregrinus. If both spouses have a domicile or quasi-domicile 
but are actually in another place and thus referred to as peregrini, 
the ordinary of the place where they are actually staying has no 
jurisdiction to hear their case. They would not be his subjects.** 
These cases are not exceptions to the general rule given in Canon 14, 
§ 1, n. 18° and such a case would have to be referred to the ordi- 
nary of domicile or quasi-domicile, who may exercise power over his 
subjects even when they are outside his territory.*° It is also im- 


portant to keep in mind that the wife not legitimately separated 
necessarily retains the domicile of her husband, although she may 
acquire her own quasi-domicile.*? 


36 § 1: Si alter coniux sectae acatholicae nomen dederit; si prolem acatholice 
educaverit; si vitam criminosam et ignominiosam ducat; si grave seu animae 
seu corporis periculum alteri facessat; si saevitiis vitam communem nimis 
difficilem reddat, haec aliaque id genus, sunt pro altero coniuge totidem 
legitimae cause discedendi, auctoritate Ordinarii loci, et etiam propria auc- 
toritate, si de eis certo constet, et periculum sit in mora. 

§2: In omnibus his casibus, causa separationis cessante, vitae consuetudo 
restauranda est; sed si separatio ab Ordinario pronuntiata fuerit ad certum 
incertumve tempus, coniux innocens ad id non obligatur, nisi ex decreto 
Ordinarii vel exacto tempore. 


37 Canon 94, 
38 Canons 91; 94; 201, $1. 


39 Peregrini: Non adstringuntur legibus particularibus sui territorii quandiu 
ab eo absunt, nisi aut earum transgressio in proprio territorio noceat, aut 
leges sint personales. 


40 Canon 201, § 3. 


41 Canon 93. 
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While it appears that a custom existed in this country before the 
promulgation of the Code of Canon Law for the parish priest to 
review petitions and to decree a separation in the administrative 
fashion,‘? this would not now be valid. The very direct and posi- 
tive statement given in canon 1131 and the constant emphasis by 
ecclesiastical authority that these cases are most grave seems to 
exclude any possibility of such a procedure’s still being permitted. 


PAULINE PRIVILEGE 


Several canons of the Code treat the very important legislation 
on the Pauline Privilege, but no mention is made of jurisdiction in 
these cases and most authors even neglect to discuss it. The obvi- 
ous reason is the nature of the Privilege insofar as it is not a matri- 
monial case in the strict sense and has such simple requirements 
that no jurisdiction is actually involved. No sentence or declara- 
tion by an ecclesiastical authority is demanded because the privi- 
lege acts by itself. As long as all the requirements are fulfilled 
(namely non-baptism of both parties, conversion of one consort 
from infidelity, the physical or moral departure of the unbaptized 
consort, and the interpellations of the unbaptized consort), the con- 
vert may enter a new marriage with a Catholic a1. 1 thereby dissolve 
the natural bond that existed. A case is even possible which might 
never be referred to an ecclesiastical authority, since as long as all 
the conditions mentioned above are fulfilled, this “ private ” opera- 
tion of the privilege would be valid. It would, however, be unlaw- 
ful if the form mentioned in canon 1122, § 1,4° was possible but 
omitted.*4 

If a true matrimonial case was instituted which involved the 
Pauline Privilege, the local diocesan tribunal would not be com- 
petent according to the norms of canon 1964 because these cases are 
reserved exclusively to the Sacred Congregation of the Holy Office.* 

428. Smith, The Marriage Process in the United States (New York, 1893), 
n. 79. 

43 Interpellationes fiant regulariter, forma saltem summaria et extrajudiciali, 
de auctoritate Ordinarii coniugis conversi, a quo Ordinario concedendae sunt 
quoque coniugi infideli, si quidem eas petierit, induciae ad deliberandum, eo 
tamen monito, fore ut, induciis inutiliter praeterlapsis, responsio praesumatur 
negativa. 

44. Cappello, Tractatus Canonico-Moralis de Sacramentis, 5 vols., Vol. V, 
De Matrimonio (5. ed., Rome: Marietti, 1947), p. 769. 

45 Canon 1962. 
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Such a procedure would certainly be quite rare since the canon 
apparently refers primarily to doubts and inquiries about fulfilling 
the conditions for the privilege.*6 

A problem that can arise in these cases, while not properly a 
matter of jurisdiction, is one related to it. It is the difficulty facing 
curial officials in determining whether they are permitted to process 
only eases of their subjects or those of non-subjects once all other 
conditions are observed. Such a situation arises when a Catholic 
bride wishes to marry a convert from infidelity who is subject to 
another ordinary. While the best procedure would be a referral of 
the matter to the groom’s ordinary, it might be much more conven- 
ient for all concerned to have the case resolved in the bride’s 
diocese. 

The only canon that refers to anything relating to jurisdiction in 
this matter is canon 1122, § 1, which requires the interpellations to 
be made regularly by the authority of the convert petitioner’s ordi- 
nary. This ordinary can also grant to the infidel party an extension 
of time, if it is requested. 

It is quite clear that this action of the ordinary is not essential 
for the valid use of the privilege since the very next paragraph 
gives permission for a valid and even lawful private interpellation 
whenever the usual condition cannot be observed.** Authoritative 
intervention, therefore, is not required, but the Church directs that 
ecclesiastical authority supervise the action in order to be sure 
that it is properly executed. 

The wisdom of demanding this supervision of the ordinary in the 
usual case is supported by experience. So often the mere fact of 
non-baptism is not easily proved and the interpellations might be 
handled very badly if executed privately. By legislating that the 
public authority of the Church should have a role in this process, 
the law certainly has taken effective means to protect a rather ex- 


traordinary exception to the general rule on the indissolubility of 
marriage. 


46 Matthaeus Conte a Coronata, Institutiones Iuris Canonici, Vol. III, De 
Processibus, n. 1480. 


47Canon 1122, $2: Interpellationes etiam privatim factae ab ipsa parte 
conversa, valent, imo sunt etiam licitae, si forma superius praescripta servari 
nequeat; hoc tamen in casu de ipsis, pro foro externo, constare debet duobus 
saltem testibus vel alio legitimo probationis modo. 
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Apart from the requirement that the interpellations are to be 
made by the convert’s ordinary, the law does not indicate just what 
procedure is to be followed in applying the Pauline Privilege. By 
looking to the nature of the action and considering directives in 
other cases, it seems reasonable to conclude that the Pauline Privi- 
lege, as with other cases we have discussed, should simply be treated 
as part of the pre-marital investigation. Other matrimonial cases 
might be resolved for the sake of certain different effects, e.g., wills 
and legitimacy, but the Pauline Privilege of its very nature im- 
plies that another marriage is contemplated by the party involved. 

A person who is bound by a prior natural bond of marriage actu- 
ally is restrained from remarriage because of the impediment of 
ligamen.*8 Even after he has embraced the Faith, the impediment 
remains. The Privilege of the Faith, the one exeception to this 
law,*® when properly invoked, permits him to dissolve the natural 
bond of marriage by remarriage with a Catholic.5® The case actu- 
ally begins as a problem of ligamen on the part of the convert, with 
the impediment being removed by the application of the privilege. 

Part of the pre-marital inquiry is to prove the freedom of the con- 
tracting parties from all impediments, including ligamen. We have 
already seen that lack of form cases and declarations of presumed 
death are a part of this general inquiry. They belong to it, be- 
cause they consider the possible impediment of ligamen as bind- 
ing a party; in the one case, these processes declare that an at- 
tempted marriage is not to be recognized and, in the other, they 
determine that a valid union is no longer binding because it is 
presumed to have been dissolved by the demise of the missing 
spouse. Once this doubt of a former marriage is definitely resolved, 
the pastor conducting the investigation can proceed to complete it. 

In considering the Pauline Privilege and its application, we find 
that it shares many of the same characteristics. A party to a pro- 
posed marriage, newly converted to the Faith, presents himself to 
the bride’s pastor or to any proper pastor who with reasonable 
cause has a right to assist at the marriage. In disclosing the fact 
of an earlier bond of marriage, he also requests that he be permitted 
to dissolve this union by the Pauline Privilege. The pastor making 


48 Canons 1118; 1120. 
49 Canon 1069, § 1. 
50 Canon 1126. 
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the investigation would consider this matter a proper part of the 
pre-marital inquiry and resolve it as he does other cases that con- 
cern a former marriage. While the gathering of proof of non- 
baptism would be an important part of this procedure, the nature 
of the investigation would be very similar to those we have already 
mentioned. 

Because of the uncertainty often accompanying investigations 
into a person’s baptism or non-baptism, the result of this inquiry 
should prudently if not generally be referred to the ordinary.»4 The 
ordinary or his delegate would then decide whether the proof thus 
far presented is sufficient to conclude with moral certainty that 
both parties were never baptized. Once he has arrived at this con- 
clusion, and the convert is baptized, the ordinary may serve the in- 
terpellations. 

There is no difficulty if the convert is subject to the ordinary of 
the proposed marriage, for that ordinary could then present the 
interpellations and permit the new marriage to take place. A prob- 
lem occurs when a pastor of the Catholic bride, for example, is con- 
ducting the pre-marital investigation and refers to his curia a re- 
quest to use the Pauline Privilege on the part of the groom who is 
subject to another jurisdiction. The ordinary may find that the 
conditions for the valid use of the privilege are present but he can- 
not serve the interpellations because the convert-groom is not his 
subject. What is he to do? 

The Code in many places simply uses the terms, Ordinarius or 
Ordinarius loci 5? but in this particular instance, it is very specifie 
in stating that the interpellations regularly are to be made by the 
authority of the ordinary of the converted spouse (ordinarius 
coniugis conversi).°3 A referral of the entire matter to the proper 
ordinary would be the safest procedure. If the ordinary of the 
proposed marriage, however, finds it more convenient to resolve the 
matter himself, he could request delegation from the proper ordi- 
nary.*+ In this latter instance the entire process would be supervised 
by the same authority. 


51 Canon 1031, $$ 1, 3. 
52Canon 198, §1; 94; 92. 
53 Canon 1122, §1. 


54 Payen, De Matrimonio in Missionibus (2. ed., 3 vols., Zi-ka-wei: Typo- 
graphia T’ou-Sé Wé, 1935-1936), Vol. III, n. 2362. 
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In submitting the convert’s request to his proper ordinary, the 
pastor or ordinary of the marriage would be acting properly inso- 
far as the litterae testimoniales, required by the Sacrosanctum for 
interdiocesan marriage,®® should contain confirmation that all req- 
uisite conditions for the application of the privilege have been 
fulfilled. The proposed marriage could then take place. If this is 
found to be difficult and the ordinary of the marriage wishes to 
complete the case, as we have said, he could be delegated by the 
convert’s ordinary to do so. We could have the case, however, of 
such delegation never being sought. What then would be the value 
of interpellations served by the ordinary of the marriage without 
any recourse to the convert’s ordinary and for no more pressing 
reason than convenience? 

Such interpellations, while valid, would appear to be no more 
than private because the designated ecclesiastical authority, the 
ordinary of the converted spouse, did not supervise their presenta- 
tion. The official form, presented by the convert’s ordinary, is re- 
quired for liceity but only without grave inconvenience.5® If the 
investigating ordinary considers the lapse of time involved or the 
extra operation as a grave inconvenience, then he could present the 
interpellations himself but they would in such a case be reduced to 
the private form simply because they were not proposed by the 
proper ordinary or by his authority." 

There might be some further discussion on this point, however, 
if one were to hold that the ordinary of the marriage, in completing 
the pre-nuptial inquiry, would have a certain indirect jurisdiction 
over the convert and thus could lawfully serve the interpellations 
in the juridic form. We have already mentioned that jurisdiction 
can only be exercised directly over subjects.5* In the case we con- 
template here, we are considering the exercise of authority by an 
ordinary over a non-subject because of his association with a sub- 
ject through a proposed marriage. In the previous part of this 
paper, we noted that the ordinary who issues a decree of free state 
might not be the ordinary of the party involved but the ordinary of 
the marriage. Because he has the obligation to investigate the free- 


55 4a. 

56 Payen, loc. cit. 
57 Loc. cit. 

58 Canon 201, $1. 
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dom of the people to marry, indirectly he exercised jurisdiction over 
those who are not his subjects. In the case we propose, he has a 
certain authority over the convert petitioner, who is not his subject, 
because of the petitioner’s desire to marry a subject. 

There seems to be some merit in concluding that interpellations 
presented by the ordinary of the marriage could even be lawful. 
While the precise wording of the canon might appear to oppose such 
a view, there seems to be some reason to support it. The nature of 
the privilege is to dissolve the natural bond by a new marriage. 
This marriage is to take place in the ordinary’s jurisdiction, and he 
has the basic legal obligation of making certain that the sacrament 
is properly contracted.5® 

It does not seem improper, therefore, to concede him the authority 
of completing the investigation and serve the interpellations without 
a referral to the converted party’s ordinary. 

Certainly the purpose of the law would be fulfilled because this 
ordinary would be sure all the conditions were present for validity 
and the interpellations were properly executed. There seems to be 
no other basic reason for authoritative intervention if this primary 
purpose of the law is observed and it seems reasonable to conclude 


that such a view might have some merit. It does appear directly 
opposed to the letter of the law which is so precise in describing the 
proper ordinary as Ordinarius coniugis conversi but, when one con- 
siders the extent of the jurisdiction that can be at times indirectly 


exercised, it does not appear that this action would be definitely 
unlawful. 


INSTRUCTIVE CASES 


Although cases which involve the dissolution of a ratified but not 
consummated marriage and the natural bond in favor of the Faith 
are exclusively reserved to the Holy See, it is proper to make a few 
remarks about jurisdiction in these cases because the instructions 
for processing them stipulate rather precisely the ordinaries who 
might prepare them. 

The decree Catholica Doctrina © of the Sacred Congregation for 
the Sacraments, the authoritative process for dissolutions of non- 
consummated unions, lists the ordinaries to whom a petition may be 


59 Canon 336, § 2. 
60 §.C. de Sacr., decr., 7 maii 1923—AAS, XV (1923), 389. 
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presented in order that faculties be requested of the Holy See. It 
states that the proper ordinary is the ordinary of the place in which 
the marriage was contracted or in which the petitioner has a domi- 
cile or quasi-domicile; or, if the petitioner is unlawfully separated 
from the other consort, of the place in which the respondent has a 
domicile or quasi-domicile, provided that this summoned party is 
a Catholic.*t This is a development of canon 1964 and more ex- 
tensive. 

The decree elaborates further by permitting a party to present a 
petition to the ordinary of the place of his or her actual residence, 
who in turn is authorized to accept and recommend this petition 
to the Sacred Congregation, especially when several witnesses who 
are to be heard live in his diocese.® 

From the reading of this rule itself, it is obvious that the Holy 
See has developed and expanded the usual norms of competency as 
found in canon 1964 and consequently permits more than the usual 
number of ordinaries to handle these cases. The second part of 
Rule 8 is often very helpful to a woman who has taken up residence 
away from her husband and in another jurisdiction. Without this 
extension, the ordinary of that place could not accept her petition. 

In the practical referral of these cases to the Holy See, however, 
it does appear that the Sacred Congregations are not opposed to 
accepting petitions through ordinaries who would not be embraced 
even by Rule 8, §2. At times the ordinary of a prospective groom 
might consider submitting the petition of the bride to dissolve an 
earlier marriage, despite the fact that he has no claim to any juris- 
diction over her. This is a practical matter when a large diocesan 
curia might be able to handle the case more expeditiously than a 
smaller diocese limited in its trained personnel. It might also hap- 
pen that certain curias have more expert Catholic medical persons 
at their disposal and the fact of non-consummation could be more 
certainly established. There is even the possibility that most wit- 
nesses live in a diocese not listed in either paragraph of Rule 8 so 
that the ordinary of that place would consider it more practical to 
handle the entire petition in his curia rather than process most of 
the case by fulfilling rogatory commissions from another diocese. 

The attitude of the Holy See appears to be rather elastic in this 


61 Reg. 8, §1. 
62 Reg. 8, § 2. 
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particular aspect of these cases and it appears willing to accept any 
petition as long as the ordinary indicates a reasonable cause for 
presenting it. The rules of competency as listed in Rule 8 are not 
applied in the strict sense since the Holy See actually grants the 
faculty to hear the case. It appears, therefore, that as the Provi- 
dent Mother, she is most anxious to assist her children and will 
accept any reasonable petition for faculties. 

Although the Sacred Congregation of the Holy Office has never 
published the Normae to be observed in presenting petitions for the 
dissolution of the natural bond, it is known that the ordinary 
authorized to present these petitions should be included in the di- 
rectives of canon 1964. These cases are becoming more and more 
frequent in this country and many ordinaries find themselves in 
the rather anomalous position of lacking any authority from canon 
1964 but nonetheless being desirous of referring the petition. This 
usually happens when an ordinary is approached by the pastor of 
a party to a marriage whose intended spouse, a convert, and not 
under the ordinary’s jurisdiction, is bound by a prior natural bond. 
The Holy Office, in practice, does not seem reluctant to accept peti- 
tions even without any authorization on the basis of canon 1964. 
As long as the ordinary sending the case indicates a reasonable mo- 
tive for handling it, the Sacred Congregation does not appear ad- 
verse to accepting it. 

At times, ordinaries are approached by very sincere people who 
find themselves almost trapped by the law since it is not the policy 
of their own ordinary to handle such cases. While no curia wishes 
to be a refuge for all petitions, the Holy See does seem willing to 
accept cases from other ordinaries as long as they are properly 
prepared and all requirements are fulfilled. The Holy See is ex- 
clusively competent in these cases and despite the precise rules that 
have been formulated, it can and does make adjustments in particu- 
lar instances. As long as the ordinary who presents the case does 
so with good reason, it appears from practice that the Holy See will 
not object. 


James P. Kine, J.C.D, 


BrooKLyn, New YORK 
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THE NEW CODE OF RUBRICS 


A new codification of the rubrics of the Roman Missal and the 
Roman Breviary, in prospect since 1913,1 was published in the Acta 
Apostolicae Sedis of August 15, 1960,? together with the apostolic 
letter Rubricarum instructum * of Pope John XXIII, in which the 
Supreme Pontiff decreed and established the new rubrics. 

To appreciate the setting and the background of the codification, 
it is necessary to repeat the words of the Holy Father: 


After we had decreed, under the inspiration of God, that the 
Ecumenical Council should be convoked, we frequently considered 
what should be done concerning this work [the codification of the 
rubrics] begun by our predecessor. After long and mature examina- 
tion, we have come to the decision that the more basic principles 
affecting the general liturgical restoration should be proposed to the 
Fathers of the forthcoming Ecumenical Council, but that the correc- 
tion of the rubrics of the breviary and missal . . . should not be 
delayed any longer.* 


Since the new rubrics—Rubricae generales, Rubricae generales 
Breviariti Romani, and Rubricae generales Missalis Romani—in- 
clude over 500 sections, it is not possible to provide here either a 


translation ® or a commentary.® Instead, a summary or paraphrase 


1The Additiones et Variationes in the rubrics of the Roman Breviary and 
Roman Missal went into effect on January 1, 1913. Cf. Pius X, const. Divino 
afflatu, November 1, 1911—AAS, III (1911), 633-638. 


2 AAS, LIT (1960), 593-740. 
3 Motu propr., July 25, 1960—AAS, LII (1960), 593-595. 


4On May 28, 1948, Pope Pius XII established a Pontifical Commission for 
the General Liturgical Restoration (Ephemerides Liturgicae, LXXII [1958], 
377). In order that the “more basic principles affecting the general liturgical 
restoration ” might be presented to the Fathers of the Second Vatican Council, 
Pope John XXIII established, on June 5, 1960, a Pontifical Preparatory Com- 
mission on the Sacred Liturgy. Cf. motu propr. Superno Dei—AAS, LII 
(1960), 433-437. 


5 The Latin text with English translation by J. B. O’Connell has been pub- 
lished in London by Burns Oates, in Westminster, Md., by the Newman 
Press. An English translation, without Latin text, has been published by the 
Liturgical Press, Collegeville, Minn. The Latin text of AAS has been pub- 
lished separately, with an analytical index, by the Vatican Press and also, in 
smaller booklet form, by Edizioni Liturgiche, Rome. 


6 Cf. F. McManus, Handbook for the New Rubrics (Baltimore: Helicon 
Press, 1961). 
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of the principal points of general interest will be given, so that the 
major rubrical changes may be quickly reviewed. 

In order to accomplish this conveniently, no mention will be made 
of (a) the reclassification of feasts or Masses, for which in practice 
the directions of the ordo suffice; (b) those matters which remain 
unchanged in the new form of the rubrics; (c) the extensive norms 
for the celebration of votive and requiem Masses; (d) regulations 
of limited interest. For convenience, too, the order of the code of 
rubrics will be followed.? 


PRELIMINARY NOTES 
Relation to existing law 


Vacatio legis. The code of rubrics was obligatory as of January 
1, 1961, for all who follow the Roman rite. Those who follow an- 
other rite of the Latin Church must conform as soon as possible to 
the new rubrics in all matters which are not strictly proper to their 
own rite. 

Revocation of former rubrics. On January 1, 1961, the following 
ceased to have legal force: (1) Rubricae generales of the breviary 
and missal; (2) Additiones et Variationes introduced in the rubrics 
of the breviary and missal by authority of Pope St. Pius X; (3) 
general decree of the Congregation of Sacred Rites De rubricis ad 
simpliciorem formam redigendis of March 23, 1955; (4) decrees and 
responses to dubia issued by the Sacred Congregation which are not 
in agreement with the new rubrics. 

Customs, etc. Statutes, privileges, indults and customs of what- 
ever kind, even centenary and immemorial, and those most special 
and worthy of individual mention, which are opposed to the rubrics, 
are revoked. 


Exhortation 


Since the codification included also certain emendations of the 
liturgical rites and a limited reduction in the length of the divine 
Office on some days, the Supreme Pontiff concluded the apostolic 
letter with these words: 


In this new disposition of the rubrics, while on the one hand the 
entire system of rubrics of the Roman Breviary and Missal has been 


7 Since the paragraphs of the entire code of rubrics are numbered consecu- 
tively, they will be referred to in the footnotes simply by § and number. 
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redacted in a better form, digested in a clearer order, and contracted 
into a single text, on the other hand some particular modifications 
were also introduced by which the divine Office is a little shortened. 
This was the desire of very many bishops, especially for the sake of 
the many priests who in our times are more and more burdened with 
pastoral cares. But in a fatherly spirit we exhort all who are bound 
to the divine Office that, if there is any shortening, this be com- 
pensated for by greater diligence and devotion. Furthermore, when- 
ever the reading of the Fathers is somewhat reduced, we strongly 
urge all clerics that they carefully keep in their hands, for reading 
and meditation, the volumes of the Fathers, filled with such wisdom 
and piety. 


GENERAL RUBRICS 


Liturgical day 


The liturgical day is defined as the day sanctified by liturgical 
services (actiones), principally by the eucharistic sacrifice and the 
public prayer of the Church, the divine Office. This dies liturgicus 
runs from midnight to midnight.§ 

The celebration of the liturgical day ordinarily extends from Ma- 
tins to Compline, but for the more solemn days the Office begins 
with First Vespers on the preceding day. In addition to this full 
observance, a commemoration made in the Office and Mass of the 
current liturgical day is considered an incomplete liturgical cele- 
bration.® 


Major and minor Litanies 


Procession. On both the major and the minor Litanies (ordinar- 
ily April 25 and the rogation days before Ascension Thursday) a 
procession is to be held, in accordance with local circumstances and 
customs, these to be judged by the local ordinary. The invocations 
of the litanies are not doubled.?® 

If the procession cannot be held on these days the local ordinaries 
are to institute special services or supplicationes—both for the 
major and the minor Litanies—during which the litany of the 
saints and the other prayers are sung.!! 


8§ 4. 
9§ 5. 
10 §§ 82; 89. 
11 §§ 83; 89. 











CASES AND STUDIES 97 


Rogation Mass. At the end of the procession on these days the 
rogation Mass is celebrated. Moreover, it is fitting that this Mass 
be celebrated also after the special supplicationes which take the 
place of the procession, even if this is an evening service.!” 

Obligation of the litany, etc. Those bound to the recitation of 
the divine Office must say the litany of the saints, with the other 
prayers, in Latin, if they are absent from the procession or other 
service on the major Litanies (April 25).1% The obligation on the 
rogation days is suppressed.'* 

If on the major Litanies the litany of the saints and the other 
prayers, according to local custom, are said with the faithful in the 
vernacular language, during the procession or other special service, 
those who are obliged to recite the divine Office and who take part 
are not bound to repeat the prayers in Latin. 

Transfer of rogations. Local ordinaries may transfer the minor 
Litanies or rogations to another three (successive) days, which 
seem more suitable according to local custom or need, ete.1® 


Commemorations 


SS. Peter and Paul. In the Office of St. Peter or of St. Paul, the 
prayer of the other apostle is added (at Lauds and Vespers) under 
one conclusion to the collect of the day—without antiphon, verse, 
or response. In the Mass of St. Peter or of St. Paul, the prayer of 
the other apostle is added under one conclusion to the collect of the 
day.!* 


Color of vestments 


Votive Masses. Regularly the vestments of the altar, the cele- 
brant, and the ministers must conform to the Office and Mass of the 
day or to the Mass celebrated.1* In the case of IV class votive 


12 §§ 86; 89. 
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Masses—those celebrated on ordinary weekdays when there is no 
feast—a special concession is given: In such votive Masses, if they 
are not conventual Masses, vestments of the color corresponding to 
the Office of the day may be worn, provided that violet and black 
are used for the Masses to which they properly belong.’ 

Variations. White vestments are to be worn on the feast of the 
Purification oi the B. V. Mary, even for the blessing and procession 
of candles.2° Red vestments are to be worn for the feast of the 
Holy Innocents, even when this falls on a weekday.*4 

Folded chasubles. The use of folded chasubles and of the “ broad 
stole ” is abolished. 


GENERAL RUBRICS OF THE ROMAN BREVIARY 

General Norms 

The divine Office may be celebrated (a) in choro, that is, by a 
community obliged by ecclesiastical law to celebrate the choral of- 
fice; (b) in communi, by a community which is not bound to the 
choral Office—and even if only two or three persons participate; ~? 
or (c) a solo, by an individual. (The rubrics avoid referring to the 
individual recitation of the Office as “ private ” recitation, just as 
they avoid any use of the expression “ private Mass.’’) 78 


Time of the canonical hours 


Principle. The hours of the divine Office are directed, by their 
constitution, toward the sanctification of the several hours of the 
natural day. It is therefore preferable—both for the genuine sanc- 
tification of the day and for greater spiritual fruitfulness—that a 
time be chosen for the hours of the Office which is close to the true 
time of each canonical hour.?4 

Obligation. Nevertheless it is enough for the fulfillment of the 


19 $§ 118; 323. This concession is made only for low Masses. 
20 § 120b. 


21 Variationes in Breviario et Missali Romano, § 20a. This is one of several 
documents appended to the code of rubrics. 


22 § 141. 
23 § 269. 
24 § 142. 
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obligation, that all the canonical hours be sung or recited within the 
space of the twenty-four hour day.*5 

Anticipation of Matins. For a just cause, it is lawful to antici- 
pate Matins on the preceding day, but not before 2 p.m.”6 

Lauds. Since it is the morning prayer, Lauds must be said in the 
morning, in both choral and common recitation. It is fitting that 
this rule be observed also in the case of individual recitation. 

Lauds may never be anticipated, not even by an individual.?* 

Vespers. The hour of Vespers is celebrated in the hours after 
noon, even during Lent and Passiontide. This norm is obligatory 
for choral and common recitation, fitting for individual recitation.*® 

Time of Compline. It is very suitable that Compline should be 
used as the final prayer at the end of the day by all who are obliged 
to recite the divine Office—and especially in religious communities. 
This holds true even if, for a just cause, Matins of the following 
day has already been anticipated. 

Examination of conscience. When Compline is the final prayer 
of the day, the Pater noster is omitted (after Adiwtorium nostrum 

.) and in its place an examination of conscience is made for a 
reasonable period of time; then the Confiteor is said. This norm, 
given for choral and common recitation, is fitting also for individual 
recitation of Compline.”® 


Calendar to be followed 


In general, the divine Office is to be recited according to one’s own 
proper calendar or, if this is lacking, according to the calendar of 


25 § 143. 
26 § 144. 


27§145. The rubrics—having specified the natural day of twenty-four 
hours as the period for satisfying the obligation (§ 143) and having allowed 
the anticipation of Matins for a reasonable cause (§ 144)—give no permission 
whatever for the anticipation of Lauds, even in the case of individual recita- 
tion of the hour. Nevertheless the analytical index which was published in 
the separate edition of the rubrics issued by the Vatican Press has this note: 
anticipatio [Laudum] in choro, in comm. proh.; convenienter etiam a solo. 
The clear meaning of the rubric was confirmed—and the analytical index cor- 
rected—by a declaratio issued by the Congregation of Rites on December 28, 
1960. The Congregation stated that it is not lawful to anticipate Lauds even 
in the case of individual recitation (a solo) —L’Osservatore Romano (Dec. 30, 
1960), p. 2. 


28 § 146. 
29 § 147. 
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the universal Church.*® There are, however, specific norms for 
beneficiaries,*? diocesan clerics, religious, etc.** 

Choral and common recitation. Any diocesan cleric or any re- 
ligious of either sex who participates, in choir or in common, in the 
Office according to a calendar or rite different from his own fulfills 
his obligation to recite the part of the Office in which he partici- 
pates.58 


Plan of the divine Office 


Matins with three nocturns are celebrated only on feasts of I and 
II class, the sacred Triduum of Holy Week, the octave day of 
Christmas (January 1), and All Souls’ Day.** 

In addition to the Sunday Office and the ferial Office, there are 
three classes of Offices: 

In the festive Office—feasts of I class—the Sunday psalms (as 
said on feasts) are used at Lauds, little Hours, and Compline. Ma- 
tins and Vespers are taken from the Proper or Common.*® 

In the semi-festive Office—feasts of II class—the weekday psalms 
and antiphons are used at the little Hours only, from Prime through 
None. At the major hours (Matins, Lauds, and Vespers) and at 
Compline the Office is festive.%¢ 

In the ordinary Office—feasts of III class and the Saturday Of- 
fice of the B. V. Mary—the weekday psalms and antiphons are 
used.37 


Parts of the Office 

Hymns. No change in the conclusion of a hymn is made by rea- 
son of a feast, season, or commemoration. Hymns are always said 
or sung with the doxology assigned to them in the breviary.®° 

30 § 148, 

31 § 149, 

32 Cf. §§ 150-156. 

33 § 157. 

34 § 161. 

35 § 167. 

36 § 168. 

37 § 169. 
38 §§ 188-189. 
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Antiphons. At all canonical hours, including the little Hours, the 
antiphons are said in their entirety both before and after the psalm 
or canticle.*® No distinction is made between “ double ” and other 
offices. 

Psalms and canticles. The addition of a fourth psalm to Prime 
on certain penitential days is abolished. On Sundays when Lauds 
II have been said, psalm 53 replaces psalm 117 at Prime.*° 

In Lauds II of Saturday, the canticle of Moses is shortened so 
that it ends with the verse: Petram, quae genuit te, neglexisti,* et 
oblitus es Det factoris tui (Deum qui te genuit dereliquisti,* et 
oblitus es Domini creatoris twi).*) 

Lessons and responsories in the Office of one nocturn: 

1. In the Sunday Office: 

a) Lesson I—lesson I from Scripture, as in breviary 
Responsory—responsory following lesson I 





b) Lesson II]—lessons II and III from Scripture, combined 
Responsory—responsory following lesson IIT 
ec) Lesson I1I—Gospel and homily (i.e., lesson VII in brevi- 


ary) 
Te Deum or responsory following lesson IX in breviary*? 
2. In the ordinary Office: 
a) Lesson I—lesson I from Scripture, as in breviary 

Responsory—responsory following lesson I 
Lesson II]—lessons II and III from Scripture, combined 
Responsory—responsory following lesson ITI 
Lesson IIJ—“ contracted ” ninth lesson 4% 
Te Deum * 

Capitulum of Prime. In all Offices the capitulum Regi saeculo- 
rum is said at Prime.*® 


b 


—_— 


—_ 


c 


39 § 191. 

40 Variationes, § 16. 

41 Variationes, $17. For similar abbreviations, see Variationes, §§ 20; 52; 57. 
42 §§ 220; 233. 


43§221. If the contracted ninth lesson is lacking, the proper lessons (of 
the second nocturn in the existing breviary) are combined and recited as 
lesson III. If the feast lacks proper lessons, lesson IV from the Common (as 
in the breviary) is read as lesson III. 

44 §§ 231; 234. 


45 § 241. 
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Lectio brevis of Prime. In all Offices the brief lesson of Prime is 
seasonal (de Tempore), as found in the Ordinary—rather than 
festal, as found in the Proper or Common.*® 

Brief responsory of Prime. The verse Qui sedes of the brief re- 
sponsory varies with the feast or season for which a proper verse is 
assigned. It is not changed by reason of a commemorated feast.*? 

Dominus vobiscum—Domine, exaudi ... In the individual re- 
citation of the Office by one person alone, Dominus vobiscum, with 
its response, is replaced by Domine, exaudi orationem mean, Et 
clamor meus ad te veniat—unless this verse and response have al- 
ready been said.4® 


Signs of the cross 


The rubrics governing the signs of the cross and the positions 
(standing, sitting, kneeling) are intended for the Office in choir or 
in common. It is however suitable that the signs of the cross be 
made also by those who recite the Office alone.*® 


GENERAL RUBRICS OF THE ROMAN MISSAL 


General norms 


The holy sacrifice of the Mass, celebrated according to the 
canons and the rubrics, is an act of public cult, offered to God in the 
name of Christ and of the Church. The expression “ private Mass ” 
is therefore to be avoided.®® 

The Mass together with the divine Office constitutes the summum 
of the entire Christian cult. Per se the Mass must therefore be in 
agreement with the Office of the day. Nevertheless there are 


46 § 242. 
47 § 244. 


48§247. In other words, if Dominus vobiscum follows Domine, exaudi 
orationem meam (as in the preces of Lauds), the Dominus vobiscum, Et cum 
spiritu tuo is simply omitted. In all other cases the verse Domine, exaudi 
with its response is substituted for Dominus vobiscum by priests and deacons 
in the individual recitation of the Office, as those below the rank of deacon 
always do. 


49 § 263. 
50 § 269. 
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Masses outside the order of the Office, namely, votive and requiem 
Masses.®2 

Liturgical participation. The Mass by its nature demands that 
all present participate in it, in the manner proper to themselves. 

The various ways in which the faithful actively participate in the 
sacrifice of the Mass must be so directed that the danger of any 
abuse may be removed, and the principal end of this participation 
be achieved, namely, the fuller worship of God and the building up 
of the faithful.5? 


Parts of the Mass 


The preparatory prayers at the foot of the altar (up to and in- 
cluding the prayer Oramus te, Domine) are omitted when Mass is 
preceded by certain liturgical functions (blessing and procession of 
candles, blessing and distribution of ashes, etc.) .5% 

The incensations which are required at solemn Mass may be 
added to all sung Masses.®4 

Flectamus genua. Whenever the words Flectamus genua, Levate, 
are found in the missal, they are sung or said: 

a) at solemn Mass, by the deacon; and 

b) at other Masses (high Masses and low Masses) by the cele- 

brant. 
After Flectamus genua, all kneel on both knees with the celebrant 
and pray in silence for some space of time. Then, the deacon or 
the celebrant having said Levate, all stand, and the celebrant sings 
or says the collect.®5 

Votive collect. At the choice of the celebrant a votive collect 
or prayer may be added at a non-conventual Mass on a liturgical 
day of IV class—i.e., on ordinary weekdays.5* It may not be 
added if there are already three prayers (collect and two com- 
memorated prayers) in the Mass.5? 


51 § 270. 
52 § 272. 
53 § 424. 
54 § 426. 
55 § 440. 
56§ 461. The votive collect may be added in low Masses only. 
57 § 463. 
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Ember Saturday lessons, etc. Apart from ordination and con- 
ventual Masses on Ember Saturdays, the celebrant may omit the 
texts from the second lesson up to the final lesson (epistle) in this 
way: 

a) first prayer (with Flectamus genua, if said) 

b) first lesson with verses 

ec) Dominus vobiscum .. ., second prayer, with commemora- 

tions, if any 

d) final lesson (epistle) with tract or sequence, etc.5® 

Sung Masses. At all sung Masses, the celebrant omits all that 
the deacon, subdeacon, or lector chant or recite in virtue of their 
respective offices.5® 

Sermon. A brief homily should be given to the people after the 
Gospel, especially on Sundays and feast days of precept, according 
to circumstances. 

The homily, however, if given by a priest distinct from the cele- 
brant, is not to be superimposed upon the celebration of Mass and 
impede the participation of the faithful. In this case the cele- 
bration of Mass is suspended and only resumed after the com- 
pletion of the homily.® 

Creed. Although indicated regularly in the ordo, it is perhaps 
convenient to list the Masses at which the Creed is sung or said: 

a) every Sunday, even if replaced by a feast or votive Mass 

b) feasts and votive Masses of I class 

c) feasts of II class of the Lord and of the B. V. Mary 

d) during the octaves of Christmas, Easter, and Pentecost 

e) on the festa natalicia of the apostles and evangelists, the feast 

of the Chair of St. Peter, and the feast of St. Barnabas. 

Time for Communion. The proper time for the distribution of 
holy Communion to the faithful is within Mass, after the Com- 
munion of the celebrating priest. He himself is to give Communion 
to those who come to receive, except that it may be convenient, by 
reason of the great number of communicants, for him to be assisted 
by another priest or other priests. 

It is altogether unbecoming that, at the same altar where Mass is 


58 § 468. 
59 § 463. 
60 § 474. 
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actually being celebrated, holy Communion should be distributed 
by another priest outside the proper time for Communion.* 
Communion rite. When Communion is distributed during Mass, 
the following rite is observed: After he has received the precious 
Blood, the celebrant says only Ecce Agnus Dei and the threefold 
Domine, non sum dignus ® and then proceeds immediately to the 
distribution of Communion. The Confiteor, Misereatur ..., and 
Indulgentiam .. . are omitted.® 

Ite, missa est—Benedicamus Domino. The dismissal Ite, missa 
est is used regularly at non-requiem Masses. Benedicamus Domino 
is used only: 

a) at the evening Mass of the Lord’s Supper on Holy Thursday, 
which is followed by solemn reposition of the Blessed Sacra- 
ment; and 

b) at Masses followed by a procession.® 

Blessing. The final blessing is omitted whenever Benedicamus 

Domino or Requiescant in pace is said. 

Last Gospel. The last Gospel is omitted: 

a) when Benedicamus Domino has been said (above) 

b) in the third Mass of Christmas 

c) in the Mass following the procession of palms 

d) in the Easter Vigil Mass 

e) at Masses for the dead which are followed by the absolutio 
super tumulum 

f) in Masses following certain pontifical rites of consecration.® 


61§502. When, for reasonable cause, holy Communion is distributed be- 
fore or after Mass or even extra Missam, the rite given in the Roman Ritual 
(tit. V, eap. 2, n. 1-10) is followed. This rite includes the Confiteor, 
Misereatur. . . . Indulgentiam . . . now suppressed at Mass. 


62 The threefold Domine, non sum dignus . . . is said in its entirety in a 
loud tone of voice, unlike the same text before the celebrant’s Communion. 
Then only the four words Domine, non sum dignus are said aloud each time 
(ef. $511). At both sung Masses—solemn Masses or high Masses—and low 
Masses, the faithful may recite the threefold prayer in unison with the cele- 
brating priest before their Communion. Cf. S.R.C., instr., September 3, 1958, 
§§ 27c; 31h—-AAS, L (1958), 630-663. 


83 § 503. 
84 § 507. 
65 § 509. 
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Tones of voice 


Low Mass. The loud tone of voice (vox clara) is used for Orate, 
fratres (two words only) ; the Sanctus; Nobis quoque peccatoribus; 
threefold Domine, non sum dignus (four words only) before the 
celebrant’s Communion.*® 

Mass at secondary altars. The direction that the celebrant 
should not use so loud a voice as to disturb other celebrants of 
Mass is restricted by the clause, “if he celebrates at a secondary 
altar.” ®7 (The celebrant of Mass at the principal altar must use 
the loud voice as usual.) 

Solemn Mass. The loud voice is used for the prayer formulas 
at the Communion of the faithful and for the final blessing of Mass. 
A suitable tone of voice ® is used by the celebrant for parts of 
Mass to which the ministers respond. Other texts which are not 
chanted by the celebrant are said by him secreto—except that, as 
noted above, he does not read what is chanted or recited by the 
sacred ministers or by a lector.® 

High Mass. The same norms apply to high Mass without deacon 
and subdeacon, but the celebrant must chant the parts proper to 
the sacred ministers. The epistle may be (a) chanted by a lector; 


(b) chanted by the celebrant in the customary way; or (c) recited 
by the celebrant.”° 


66 § 511. 


67§512. It is worth noting that the former Rubricae generales of the 
Roman Missal (XVI, 2) indicated that any celebrant should lower his voice 
so as not to disturb other priests celebrating nearby. The clause, si in altario 
secundario celebrat, has been added to the rubric so that the celebrant of 
Mass at which the faithful assist—that is, at the high or principal altar—will 
be aware of his obligation to use a loud tone of voice. 


68T.e., a tone of voice loud enough for the ministers to hear (or, at high 
Mass, for the server or servers to hear), but not so loud as to be heard by the 
faithful. 


69 § 513. 


70 § 514: legatur sine cantu. If there is no lector and if the celebrant does 
not chant the epistle, he should recite it in a loud tone of voice so that all 
may hear it. 
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Order of standing, kneeling, etc. 


The rule for kneeling at sung Masses is: (a) at the consecra- 
tion; (b) at the Communion of the faithful; (c) when words are 
sung which require kneeling; as well as for the preparatory prayers 
and the blessing. 

The additional periods of kneeling at sung Masses on certain 
penitential days and at sung Masses for the dead are: (a) at the 
collects before the epistle; (b) from the completion of the Sanctus 
up to the Pater noster with its preface, exclusively; and (c) during 
the postecommunion and oratio super populum.™ 

This lengthy recital of the changes in the rubrical law is in- 
tended as a convenience. It would be a mistake to judge the codi- 
fication by this outline which—because of its immediate purpose— 
omits entirely the reclassification and ranking of feasts. 

It is actually through the changes in the liturgical calendar that 
the principal effect of the new code of rubrics should be felt. These 
are directed toward a strengthening of the temporal cycle in an at- 
tempt to emphasize the chief mysteries celebrated in divine wor- 
ship: the mysteries of Christ the Lord. 

This plan has been carried out, for example, by raising the re- 
lative position of the Sundays—the weekly celebrations of the 
paschal mystery, the weekly baptismal renewal. Similarly, greater 
assurance has been given of the regular observance of the Advent 
and Lenten weekday Masses and Offices, the vigils, ember days, 
ete. A corresponding reduction in the emphasis on the sanctoral 
cycle should mean, for those who attend devoutly to sacred wor- 
ship, a liturgical piety soundly centered upon the redemptive work 
of Christ. 

FREDERICK R. McManvs, J.C.D. 


Tue CatHoric UNiversity oF AMERICA 


71§521. It should be noted that the rubric concerning low Mass in the 
Rubricae generales of the Roman Missal (XVII, 2) has simply been sup- 
pressed. Its direction, that those present at low Mass should kneel through- 
out, except for the Gospel, was obsolete. 
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TRIBUNAL MATTERS * 


1. The appointment of the Curator in an insanity case when the 
defendant is domiciled in a diocese other than the one which has ac- 
cepted jurisdiction. 

The problem concerns an amens as Respondent who lacks a legal 
residence where the trial is to be held. Perhaps even his where- 
abouts is unknown. 

The following procedures have been suggested for the appoint- 
ment of his guardian. 

a. The ordinary of the place where the insane person is hospital- 
ized is his proper ordinary and should appoint the guardian. Yet 
the question is asked: How can an amens acquire a legal residence 
there? Some hold, as an alternative, that the amens is as a vagus 
in the territory. 

b. The ordinary of his last place of residence is to be regarded 
as the proper ordinary, on the basis that an amens cannot lose or 
surrender his previous residence. 

ce. Some hold that a judge may assign a guardian ad litem. He 
can do so in virtue of canon 1648, § 2, if the existing one lives too 
far from the place of trial, or if there is a conflict of interests be- 
tween him and his ward. A pari it is held that, in other cases of 
necessity, the trial judge may appoint a guardian. 

In a particular case, after the court of second instance had dis- 
allowed such an appointment, the Holy See asked this tribunal to 
take account of canon 1648, § 2, and other canons. Thus it seemed 
to accept the judge’s appointment of a guardian a novo. The panel 
was informed that a decision on the judicial appointment of a 
guardian can be expected from the Code Commission, since a 
formal query has been presented to it. One objection, raised to 
the foregoing interpretation of canon 1648, § 2, was that a guardian 
must be appointed before the contestatio litis, and yet a court does 
not have jurisdiction in the case until such time. 

The panel was informed that, in a private reply, Msgr. Bartoc- 
cetti held that it is not necessary to re-appoint the guardian in sec- 
ond instance for him to continue in that capacity. 

*Summary of discussion of matters of interest to officers of diocesan tribu- 


nals, held at the annual meeting of the Canon Law Society of America. Phila- 
delphia, Pennsylvania, October 25-26, 1960. 
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2. The function and the duty of the advocate to make enough of 
a pre-trial investigation of the means of proof so as to eliminate 
futile actions of nullity. 

One tribunal obtains from the petitioner, when other prima facie 
evidence is lacking in a proposed case of insanity, a detailed ac- 
count of the respondent’s behavior before and after marriage. This 
is analyzed by a psychiatrist, and the case is accepted or rejected 
on the basis of his opinion. 

It was generally agreed that some screening of cases is necessary, 
since so many people are desirous of presenting petitions. Many 
preferred that this be done by some qualified person at the tribunal. 
One tribunal was reported as never pre-judging the merits of a case. 
Petitioners are given the names of possible advocates, all of whom 
are trained in the law. The one chosen advises the party as to the 
possibility of a case. He may refuse to take it if he deems it to be 
worthless. If none of the advocates will take the case, it is thus ex- 
cluded from the Tribunal. 

Apropos of the very high number of applications for a declaration 
of nullity, attention was called to a letter of the Apostolic Delegate 
of several years ago, which urged a pre-trial investigation in contra 
bonum prolis and contra bonum sacramenti cases. Note was also 
taken of the reply to the Archbishop of Milan permitting the Offi- 
cialis to reject a petition. 

3. What proofs of the sincerity of conversion should be required 
in privilegium fidei cases? 

Many different observations were offered. The panel was told of 
a woman petitioner who was known to be negligent in going to 
Mass and to send her children to a public school. The ordinary left 
judgment of her sincerity to the Holy Office. The dispensation was 
granted. 

The point was made that insincere conversions can hurt the 
Church very much where there is a small Catholic minority. To 
avoid such insincerity, priests should be warned not to mention the 
possibility of a dissolution of marriage in first contacts with a non- 
Catholic. The experience of many was that the Holy Office places 
great reliance on the assurance of sincerity given by the priest who 
instrueted the convert, even to the extent of supplying for such 
testimony from witnesses. In one case the non-Catholic refused to 
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become a convert because, while the case was in Rome, he became 
scandalized by Church bingos. Nevertheless, the Holy Office 
authorized use of the dispensation it had granted. 

Fifteen dioceses represented at the panel have the policy of not 
permitting baptism in any in favorem fidei case until after the mar- 
riage is dissolved by the Holy See. The policy generally followed 
among the dioceses represented is not to require a re-married pros- 
pective convert to cohabit fraternally until the dissolution is 
granted. Several instances were reported of a dispensation being 
granted to a petitioner who was responsible for the separation from 
the respondent. 

On the question of the acceptance of Fresno cases, twenty dio- 
ceses represented processed such; ten dioceses did not. 

The observation was made that the Holy Office did not seem to 
insist in recent years on the absolute observance of the 1934 norms. 
At least exceptions were made in particular instances. This fact, 
as well as the dissolution of non-Catholic marriages without the 
conversion of either party and the recent Fresno cases, underscores 
the statement of Pope Pius XII to the Sacred Roman Rota on Octo- 
ber 3, 1941: 


In every case the supreme norm, according to which the Roman 
Pontiff uses his vicarious power to dissolve the bond of marriage, is the 
one which We stated at the beginning as the rule for the exercise of 
the judicial power in the Church, namely, salus animarum, in the at- 
tainment of which not only the common good of religious society and 
of human association in general, but also the welfare of individual 
souls will receive due and proportionate consideration. (Canon Law 
Digest, II, 458) 


Francis B. DonnELLY, J.C.D. 


Brooktyn, New York 
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ROMAN REPLIES * 
ADMISSION TO SEMINARY 


S. CONGREGATION FOR SEMINARIES AND UNIVERSITIES 


Romae, d.d. XVII m. Julii a.D. MCMLIV 
EXCELLENTISSIME DoMINE, 


Supplices litteras a Te d. 12 huius mensis datas accepimus, quibus 
facultatem postulas Seminario excipiendi N.N., in Societate Verbi 
Divini Novitium. 

Ad. rem autem quo attinet, cum memoratus iuvenis, prout ex 
Tuis litteris constat, adhue Novitius sit, res videnda et agenda erit 
inter Exe.tiam Tuam Rev.man et Superiores Congregationis Reli- 
giosae, a qua ille exire desiderat. Dispositiones enim ab hac Sacra 
Congregatione latae die 25 iulii 1941 respiciunt iuvenes, qui ad ali- 
quam Religiosam Familiam pertinuerint, non vero qui actu pertin- 
ent. 


Quare manet Tibi, Exc.me Domine, plena facultas deliberandi 
in casu, secundum scientiam et conscientiam. 
Qua par est observantia, prospera quaeque Tibi a Domino adpre- 


cati, et obsequentis animi nostri sensus pandimus et pluriman 
salutem dicimus. 


Excellentiae Tuae Reverendissimae 
addictissimus in Chr. J. 


J. Carp. P1zzarpo 
>< C. CoNFALONIERI, @ secr. 


Romae, die IX m. maii a. D. MCMLIX 
EXCELLENTISSIME DOoMINE, 
Supplices litteras a Te d. II h.m. datas accepimus, quibus faculta- 


tem postulas in Seminarium denuo excipiendi N.N., quondam Tuae 
Dioecesis alumnum. 


*These responses from the Roman Congregations to various ordinaries in 
the United States are adapted from those compiled by the Rev. Paul Harring- 
ton, J.C.L., Vice-Officialis, the Archdiocese of Boston, and presented at the 
convention of the Canon Law Society of America, held in Philadelphia in 
October, 1960. The kindness of the members of chancery and tribunal staffs 
is gratefully acknowledged 
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Cum Decretum “Sollemme habet” d. XII m. iulii a. D. 
MCMLVII (AAS, XLIX, 1957, pag. 640) eos tantummodo respiciat 
qui ab uno in aliud Seminarium transire cupiunt, negotium, de quo 
in Tuis litteris, prudentiae Tuae remittimus. 

Hance feliciter nactus occasionem, bona cuncta a Domino Tibi 
adprecor, dum perlibenter salutem plurimam dico. 


Excellentiae Tuae Reverendissimae 
in Ch. I. addictissimus 


J. Carp. P1zzARDO 
Dinus STAFFA, a secretis 


—Diocese of Lafayette 


* * * * 


* 
BINATION MASSES 


S. CONGREGATION FOR THE SACRAMENTS 


A petition was presented to the Sacred Congregation for the 
Sacraments for the faculty to permit bination on ordinary week- 
days other than for First Fridays, weddings and funerals, in favor 
of all the priests in the diocese. The second Mass would be an 
evening Mass. 

The rescript from the Sacred Congregation for the Sacraments 
was in the affirmative—bination on ordinary weekdays even daily. 

—Diocese of Dodge City 


¥ * * * * 
S. CONGREGATION FOR THE SACRAMENTS 


In January, 1960, a petition was submitted to the Sacred Congre- 
gation for the Sacraments for the faculty to permit the priests of 
the diocese to binate: 

(1) On First Fridays 

(2) On First Saturdays 

(3) On the occasion of Weddings 

(4) On the occasion of Funerals 

(5) On all weekdays during Lent 

(6) On all weekdays during the month of May 
(7) Three times a week during the entire year 

This faculty was granted as requested on March 4, 1960, for a 
period of three years. 

—Diocese of Baker 
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VOTIVE MASS 


S. CONGREGATION OF RITES 


In a petition to the Sacred Congregation of Rites, it was re- 
quested that Sacred Heart Church, in Spokane, be allowed to cele- 
brate on each Friday of the year a votive Mass of the Sacred Heart. 
The Congregation replied, “non expedire.” (S.R.C., prot. ns. 
60/960.) 

—Diocese of Spokane 


* * * * * 


DISPENSATION FROM IRREGULARITY 
OF ILLEGITIMACY 


S. CONGREGATION FOR THE SACRAMENTS 
Num. 3824/60 
BEATISSIME PATER, 
dioecesis Miamien., ad pedes §.V. provolutus, 
humiliter postulat dispensationem ab irregularitate ex defectu legi- 


timorum natalium, cum sit filius naturalis, ut ad primam tonsuram 
atque Ordines licite promoveri possit. 


Die 7 junii 1960, Sacra Congregatio de Sacramentis, vigore fac- 
ultatum sibi a Ssmo D.no Nostro Joanne Papa XXIII tributarum, 
attenta commendatione Ordinarii Miamien., eidem benigne com- 
mittit ut, pro suo arbitrio et conscientia, gratiam dispensationis in- 
dulgeat ab enunciata irregularitate ad effectum suscipiendi primam 
tonsuram atque Ordines usque ad Presbyteratum inclusive dum- 
taxat, cauto tamen ut orator, postquam fuerit sacerdotio auctus, 
destinetur in locum ubi eius conditio prorsus ignota sit, quodlibet 
praecaveatur scandalum aut admiratio fidelium, servatis Instruc- 
tione H.S.C. diei 27 decembris 1930 necnon Litteris Circularibus 
H.C. diei 27 decembris 1955 ceterisque de iure servandis. 

Contrariis quibuslibet minime obstantibus. 


—Diocese of Miami 
* - * * * 


In a petition to the Sacred Congregation for the Sacraments for a 
dispensation from the defect of illegitimacy in favor of a seminarian, 
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the first reply from the Congregation sought further information. 
The Congregation asked whether the person for whom the dispensa- 
tion was sought was born of a sacrilegious or adulterous union or 
from a simply natural illegitimate union. 

Upon the submission of further evidence, the Sacred Congregation 
for the Sacraments granted the dispensation on the defect of ille- 
gitimacy with the following restriction: that the petitioner for the 
dispensation not live with his parents, that after he is ordained a 
priest he be stationed in a place where his condition will be entirely 
unknown, that there be avoided any scandal or any admiratio 
fidelium. It also cautioned that the instruction of the §.C.Sac. of 
December 27, 1930, and the circular letter of the 8.C.Sac. of De- 
cember 27, 1955, be observed. 


—Diocese of Spokane 
* * * * * 


RECEPTION OF HOLY COMMUNION 
HOLY OFFICE 


12 Decembris 1959 


Your EXcELLENCY, 

The Holy Office has received the petition of Anne T., who desires 
to receive Holy Communion, but finds it difficult to do so because 
she suffers from a severe allergy to wheat in all its forms. 

After careful consideration of all the circumstances of the case, 
this Supreme S. Congregation has decreed: 

“ Pro gratia, qua oratrix S. Communionem sumere valeat sub spe- 
cie vini tantum in ritu orientali, adhibitis opportunis cautelis ad 
vitandam fidelium admirationem.” 


A. Carp. Orraviant, Secr. 
—Archdiocese of Washington 


* * * * * 


ILLNESS OF NUN BEFORE PERPETUAL PROFESSION 


S. CONGREGATION FOR RELIGIOUS 


A young nun residing in a monastery with papal enclosure be- 
came mentally ill just prior to perpetual profession. Professional 
opinion indicated that it would be dangerous from several view- 
points were she to remain in the monastery. After presentation of 
the matter to the Holy See, the Sacred Congregation for Religious 
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forwarded the following reply. The nun would be permitted to 
leave the monastery—actually she would be sent away since she 
herself wanted to go on, although her canonical status would re- 
main that of a temporarily professed religious. This state of 
affairs, it is presumed, will obtain until such time as further consid- 
eration might be afforded her case by reason of a change in her men- 
tal condition that would warrant further resolution of the matter. 


—Diocese of Trenton 
* - * * * 


DEFECT OF SUBSTANTIAL FORM 


HOLY OFFICE 


Glenn B. was born of a mother who was Catholic at least in 
name, and a non-Catholic father, who became a Catholic one week 
before he died in 1946. The parents were married outside the 
Catholic Church. 

Glenn B. was baptized a Catholic but there is no evidence that he 
was ever raised in the Catholic religion, with the possible exception 
of learning a few prayers from his mother, which he continued to 
say for some time as a young person. Apparently, he did not join 
any other church. 

Glenn B. married Ardis P., a baptized Methodist, in the Metho- 
dist Church on April 6, 1947. They lived together about seven 
years. 

Ardis P. had become a sincere convert to the Catholic Faith and 
wished to have her previous marriage declared null and void so that 
she might marry a Catholic man, who had recently returned to the 
active practice of his religion. 

This petition was accompanied by: the petitioner’s records of 
Baptism in the Methodist and Catholic Churches; the respondent’s 
record of Catholic baptism; the records of marriage and divorce; 
the depositions of the petitioner, respondent, and respondent’s 
mother. 

The following reply was received from the Holy Office: 


21 December 1959. 


This Supreme S. Congregation, having duly studied all the acts of 
the process for nullity of the marriage of Ardis P. and Glenn B., has 
replied to the doubt: “an constet de nullitate matrimonii in casu,” 
as follows: 
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“ Affirmative: seu constat de nullitate matrimonii in casu, ex de- 
fectu formae canonicae.” 





A. Carp. OTTAvIANI 
Secr. 


—Diocese of Davenport 
* * oe * ~ 


HOLY OFFICE 


In a case involving the obligation of a baptized Armenian to ob- 
serve the canonical form of marriage, the Holy Office replied: 


After careful study of the acts of the process for nullity of the 
marriage of Mary G., baptized in the Armenian Rite, and Richard T., 
baptized Protestant, the Holy Office in reply to the doubt “ an constet 
de nullitate matrimonii in casu ” has decreed: 

“ Affirmative: seu constat de nullitate matrimonii in casu ex de- 
fectu formae canonicae pro Armenis praescriptae.” 











A. Carp. OTTAVIANI 
Secr. 
—Archdiocese of Boston 


* * * * * 





HOLY OFFICE 


A case concerned a declaration of nullity of a marriage in which 
there was a supposed blessing with holy water, without dispensa- 
tion, canonical form, or witnesses. The development of the case 
was most difficult and through the petitioner only: only her testi- 
mony to the facts was available. The declaration of nullity was 
granted by the Holy See solely on the testimony of the petitioner, 
in spite of the mind of the Church on the importance of supporting 
witnesses. 








—Diocese of Gary 


* * * * * 


DECLARATION OF NULLITY WITHOUT FORMAL TRIAL 


S. CONGREGATION FOR THE ORIENTAL CHURCH 


On November 25, 1959, we presented the case of Nicholas K. to 
the Holy Office. This man was baptized in the Russian Orthodox 
Church in Russia shortly after his birth on December 5, 1901. In 
1921 he was drafted into the Russian army and ceased all religious 
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practice. In 1926 he joined the Communist party. He was an 
officer in the Russian army. 

During the years between 1924 and 1938 he twice went to the 
marriage registry to fulfill the legal requirement of marriage ac- 
cording to the law of the Soviet state. He really did not intend 
marriage, but as an officer he was not permitted merely to cohabit. 
Both women had been previously married. 

In 1941 he defected from Communism and came to this country. 
He lived in Bay City, Michigan, where he joined the Catholic 
Church. His case was presented to the Chancery in Saginaw, but 
it was felt that the lack of testimony and of documents made it 
impossible to determine the case. 

No records of either marriage registration are available. A 
lengthy sworn statement by the petitioner was forwarded to the 
Holy Office along with character testimonials of three priests, who 
knew him to be honest and truthful and faithfully practicing his 
Catholic religion, and three lay persons, who knew him to be a man 
of integrity. 

On May 28, 1960, the Archbishop was informed by the Sacred 
Oriental Congregation that this Congregation, acting under a man- 


date from the Holy Office, had given the following reply: 
“Constare de nullitate matrimonii in casu ex capite defectus 
consensus.” 


—Archdiocese of St. Paul 


* * * * * 


DOCUMENTUM LIBERTATIS 


HOLY OFFICE 


John and Mary contracted marriage in 1941 before a non- 
Catholic minister. The marriage according to Mary lasted only 
three hours and was later civilly annulled on the grounds of lack of 
age and non-cohabitation. Mary also stated that she did not intend 
a permanent union and that she was forced into the marriage. 

Mary, a non-Catholic, then married Frank, also a non-Catholic. 
This marriage broke up, and Frank then married Rose, a Catholic. 
Frank petitioned the matrimonial tribunal for a declaration of 
nullity of his marriage to Mary on the grounds of ligamen. 

The tribunal accepted the case but issued a negative decision due 
to the doubtful validity of the marriage between John and Mary, 
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and also because nothing could be learned of the religion or survi- 
val of John. 

Frank then petitioned that his case be remanded to the Holy Of- 
fice for a dissolution based on the non-baptism of Mary. She had 
admitted this previously. Frank admitted being a baptized Presby- 
terian. 

Mary’s parents could not be found, nor could any other witnesses 
to her non-baptism be brought forth. Hence the case was sent with 
only the testimony of the petitioner, respondent, and four character 
witnesses for the petitioner. 

In this case the Holy Office issued a documentum lbertatis. 


—Diocese of Fargo 
x * * * 


HOLY OFFICE 


Julia was born of non-Catholic parents and was baptized in the 
Baptist church in April, 1944. In November, 1951, she contracted 
marriage with Henry before a non-Catholic minister. 

Henry was born of a lapsed Catholic mother and a non-Catholic 
father. The parents were never married according to the laws of 
the Catholic Church. Henry was baptized privately during infancy 


by his lapsed Catholic mother. The child was never presented to 
the Church to have the ceremonies supplied, there is no record of 
this private baptism, and Henry was not brought up in the Catholic 
Faith. 

The case was presented to the Holy Office for a declaration of 
freedom for Julia to convalidate her attempted marriage with John, 
a Catholic. 

Reply from the Holy Office: documentum libertatis. 

—Diocese of Dodge City 


* = » % 
HOLY OFFICE 


Ida N. born on February 25, 1915, of Baptist parents, contracted 
marriage with John S., who was born on January 24, 1913, before a 
civil magistrate on December 18, 1931. At the time of the union 
neither party was baptized. According to the petitioner’s state- 
ment, this marriage was contracted under duress. It was contended 
that the families forced the marriage to give a name to the child 
conceived as the result of the forced seduction. The parents in- 
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sisted that they live together, but despite this they maintained 
communal residence only intermittently during their six years as 
husband and wife. Relatives of both parties were agreed that they 
never lived together. Witnesses for petitioner were unanimous in 
affirming that the marriage took place only upon the insistence of 
the parents, and that petitioner had no intention of living with the 
man who had raped her. There were, however, three children born 
of this union. On August 8, 1936, John S. obtained a civil divorce, 
on the grounds of adultery. The petitioner denied those allegations, 
but did not contest the divorce. 

On March 11, 1944, Ida entered a second marriage, before a civil 
magistrate, with William N. Mr. N. professed no religion, and 
stated that he was never baptized. Upon examination he was seen 
to be hostile, and agreed only reluctantly to supply sketchy infor- 
mation regarding his marriage to Ida. The reason for the failure 
of the marriage was that they “ couldn’t get along together.” Ida 
obtained a civil divorce in August, 1945. 

In July, 1946, Ida N. entered a third union with Joseph M., non- 
Catholic. Attempts to locate him were unsuccessful. Divorce ter- 
minated this marriage in March, 1947. Shortly thereafter Ida be- 
came interested in the Faith and, after a full course of instructions, 
was baptized unconditionally on June 16, 1950. Desirous of con- 
tracting a valid marriage with a Catholic, she placed her petition 
before this curia for a dissolution of her first marriage in virtue of 
the Pauline Privilege, and sentences of nullity of her second and 
third marriages by reason of ligamen, arising from her first marriage. 

The petition having been accepted, full proof of her non-baptism 
was obtained without difficulty. The non-baptism of John §S., 
though the testimony was not so compeling, seemed to have been 
established with sufficient certitude. He had since remarried, and 
gave negative replies to the interpellations. 

Since evidence adduced in the course of the instruction of the 
Pauline Privilege raised strong doubts regarding the validity of the 
marriage, and so undermined the basis of nullity of her subsequent 
marriages to William N. and John M., the tribunal denied her plea 
for sentences of nullity in these latter marriages, but recommended 
that the entire case be submitted to the Holy Office for a documen- 
tum libertatis. 

The petition was transmitted to Rome on February 12, 1960. 
Ten days laver an inquiry came from the Holy Office for clarifica- 
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tion of possible consummation of Ida N.’s marriage to Joseph M. 
Upon assurance that there was no opportunity for consummation 
after her baptism, on March 26 the documentum libertatis was rec- 
ommended by the Sacred Congregation, and on March 30 was 
granted by His Holiness. 


—Diocese of Mobile-Birmingham 
* * * * 7 


DISSOLUTION OF MARRIAGES IN FAVOREM FIDEI 


HOLY OFFICE 


Jeanne and George, both non-Catholics, were married and later 
divorced. Jeanne later met Michael, a Catholic, and, anxious to 
marry him, took instructions, became a sincere Catholic, and peti- 
tioned for a dissolution of her marriage to George on the basis of 
her non-baptism. 

Jeanne claimed that her father told her she was not baptized, 
although her sister Jane had been baptized. When testimony was 
sought, it was found that Jeanne’s father was extremely senile and 
her mother was in a mental hospital. Neither could testify. 
Jeanne’s sister had previously died. An aged aunt stated she did 
not know for certain whether Jeanne had been baptized or not, 
although she stated: “ I thought she was baptized, but I cannot give 
proof that she was or was not baptized.” The priest-auditor, in 
commenting on the credibility of this witness, mentioned that she 
had often been seen wandering around town without her realizing 
where she was. 

An extensive search of possible baptismal registers was made. 
No record was found, although a few churches refused to respond. 
One minister replied that Jeanne’s sister was listed as a member, 
but that Jeanne was not. He also quoted Jeanne’s aged aunt as 
saying that she was positive of Jeanne’s baptism. However, Bible 
records referred to by Jeanne’s aunt proved to be non-existent. 

The Holy Office asked for further testimony, namely when and 
from whom the respondent had heard of the petitioner’s non- 
baptism (he so testified), whether the petitioner had ever revealed 
to others tempore non suspecto the fact of her non-baptism, and, if 
so, whether these witnesses could now be questioned. The respond- 
ent stated that the non-baptism of the petitioner was mentioned 
during the course of their marriage (five years). Four additional 
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witnesses were found who stated that the petitioner had mentioned 
to them her non-baptism as long as a year before she introduced 
her case. 

The Holy Office in this case granted a favorable decision. 


—Diocese of Fargo 
* * i 


HOLY OFFICE 


The following votum, presented to the Holy office, describes a 
case involving an invalid baptism. 
Your EMINENCE: 

In the present case, I respectfully offer an affirmative votum and 
recommend the granting, in favorem fidet, of a dispensation from the 
bond of a non-sacramental marriage. 

The Acta clearly prove the fact of marriage, of complete and per- 
manent separation, of the petitioner’s sincere conversion and her good 
character and reputation. Two other points are more difficult; but 
each, in my judgment, should be solved in the plaintiff’s favor. 

The first concerns the baptismal status of each of the parties. It 
has been proved that the Petitioner was “baptized” in the Pente- 
costal sect but the proof is also complete that the minister used the 
form of words: “In obedience to the word of God, I baptize you, my 
sister, in the name of the Lord Jesus Christ for the remission of sins.” 
I am confident that the Supreme Congregation will make finding that 
this “ baptism,” in 1932, was invalid. In 1956, the Petitioner was 
again baptized in the Baptist sect and this baptism must be presumed 
valid. 

Less evidence is available concerning the respondent, but it is clear 
that either he was not baptized at all or, if he was, the formula was 
invalid. No record of any baptism was found. He himself claims 
that he was baptized about 1930, when he was about twelve years old; 
this is quite unlikely, since the Baptist sect requires mature and adult 
personal conversion as a sine qua non of membership and baptism. 
His father does not remember any baptism, and his mother is uncer- 
tain; but all three agree that the formula in all the baptisms was al- 
ways “in the name of the Lord Jesus.” There is therefore no prudent 
reason to think that the respondent was then or is now a validly 
baptized person. Hence it must be that the marriage was not sacra- 
mental. 

There is a second difficulty concerning the date of the separation. 
The petitioner’s second “ baptism ” took place on May 13, 1956. The 
date of the civil divorce is September 13, 1957. The petitioner claims 
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she separated from her husband on August 10, 1956. Hence it ap- 
pears that common life continued for three months after her second 
baptism. However, this has no importance in the case if her husband 
was never validly baptized. 

The petitioner tried to make a success of her first marriage and was 
the innocent victim in the ultimate breakup of the marriage and in 
no way contributed to the breakup of the marriage. The petitioner 
is a sincere convert to the Catholic Faith and a woman of good char- 
acter and reputation. 

A strong motive has been established, favoring the granting of a 
dispensation: the fact that the petitioner desires, if possible, to con- 
tract another marriage and live a normal married life. 

Ex officio, I respectfully report that no scandal will be caused by 
the granting of a dispensation because the parties are separated by 
several hundred miles. Neither party is well known and what they 
do does not attract attention or publicity. 


RicHarp J. CusHING 
Archbishop of Boston 


An affirmative reply was received from the Holy Office, the Su- 
preme Pontiff having dissolved the marriage in favorem Fidei. 


—Archdiocese of Boston 
* * a * ” 


PRIVILEGE OF THE FAITH WITHOUT CONVERSION 


HOLY OFFICE 


An unbaptized man contracted marriage with a baptized non- 
Catholic woman. After a civil divorce, this unbaptized man at- 
tempted marriage with a Catholic woman. He has not become 
baptized in any church and has mentioned no desire to become a 
Catholic. However, he has allowed his Catholic spouse to attend 
Mass regularly, has permitted his two adopted daughters to be 
raised as Catholics, has been affiliated with parochial functions, 
and has donated to the parish building fund. 

A petition for a dissolution of the prior marriage in favorem 
Fidei was presented. The bishop recommended the petition pri- 
marily and directly for the benefit of the faith of the Catholic 
party, who desired to validate her union and return to the Sacra- 
ments, and indirectly for the benefit of the unbaptized Petitioner, 
who might be moved to an interest in the Catholic Faith, if he were 
allowed to validate his present union, and for the adopted children, 
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who would be pleased to see their parents validly married and their 
mother able to receive the sacraments. 
The Holy Office replied as follows: 


In Curia Galvestonien. confectus est processus ad obtinendam dis- 
solutionem, in favorem fidei, matrimonii anno 1923 contracti inter 
Carolum §., non baptizatum et Florentiam M., acath. baptizatam. 

Actis maturo examini subiectis, expletisque omnibus in casu ex- 
plendis, die 30 maii 1960 quaestio proposita est in hac Suprema §. 
Congregatione, quae ad dubium: “An consilium praestandum sit 
Ss.mo pro dissolutione, in favorem fidei, matrimonii, de quo supra, ut 
orator concessa a S. Officio dispensatione ab impedimento disp. cultus, 
dummodo praestitae fuerint cautiones coram Ecclesia valide et licite 
novas nuptias inire valeat cum catholica cui imponenda erit poeniten- 
tia congrua,” re iuxta certas statutas regulas discussa, respondendum 
decrevit : 


“ AFFIRMATIVE ” 

Ssmus D.N.D. IoaAnNeEs divina Providentia Papa XXIII, Feria V 
die 2 junii 1960, de omnibus habita relatione, benigne adnuere dignatus 
est pro gratia iuxta supra relatum Decretum. 

In praesenti concessione includitur quoque, quatenus opus sit, dis- 
pensatio ab impedimento criminis, de quo in can. 1075, n. 1. 

Servatis de iure servandis; contrariis quibuscumque minime ob- 
stantibus. 

Datum Romae, ex Aedibus S. Officii, die 3 junii, 1960. 


A. Carp. OTTAVIANI 
Secr. 


—Diocese of Galveston-Houston 


* # * * 
HOLY OFFICE 


A woman petitioner received a favorable decision in a Privilege 
of the Faith case under the usual condition: “ ut oratrix, praevio 
baptismo, coram Ecclesia valide et licite novas nuptias inire valeat 
cum catholico.” The Holy Office was reminded that the acts of the 
case had explained that the present civil husband of the petitioner 
was not a Catholic and had no desire to become a Catholic; and the 
request was repeated that the proper ordinary be permitted to grant 
the necessary dispensation so that the Petitioner could validate her 
present marriage as a mixed marriage. 
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It was explained that her three children by her present husband 
were being reared in the Catholic Faith. 

An additional request was made to permit the respondent, also 
a non-Catholic with no certain intention of becoming a Catholic, to 
enter another marriage with a Catholic woman, also as a mixed 
marriage, before the baptism of the petitioner. The following reply 
was received: 


The Holy Office has received your letter concerning the dissolution, 
already granted, of the marriage of N. N., a convert, and N. N., a 
non-Catholic. 

In order to permit the marriage of this petitioner with a non- 
Catholic, the Holy Office has granted a dispensation from the impedi- 
ment of mixed religion and, ad cautelam, disparity of worship, pro- 
vided the parties have given the customary guarantee. 

The same dispensation, under the same guarantee, has been granted 
to permit the marriage of the respondent to a Catholic woman. 


—Archdiocese of Chicago 
* * * * * 


CLAUSE PRAEVIO BAPTISMO IN RESCRIPTS 
HOLY OFFICE 


14 January 1960 
Your EMINENCE, 

Under date of the 16th June 1959, Your Eminence submitted to 
this Supreme S. Congregation the following dubium: 

“Utrum verba ‘praevio baptismo (vel ‘praevia conversione’), 
in rescriptis solutionis matrimonii, in favorem fidei, ita intelligenda 
sint ut baptismus (respective, conversio) partis oratricis requiratur 
ad validitatem matrimonii subsequentis, vel ad liceitatem tantum?” 

The Holy Office, after careful study of this question, has decreed 
the following in reply: 

“ Negative ad I partem; affirmative ad II.” 

Entry into the Church by baptism or conversion is not required, 
therefore, for the validity of the subsequent marriage of the peti- 
tioner. But whenever any petitioner seeks to marry, or convalidate 
marriage with, a Catholic, the Holy Office reserves to itself the 
faculty of dispensing from the impediment of Mixed Religion or 
Disparity of Worship. 


A. Carp OrtaviAnt, Secr. 


—Archdiocese of Chicago 


* 
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IMPEDIMENT OF SPIRITUAL RELATIONSHIP 


HOLY OFFICE 


The following letter, concerning the impediment of spiritual rela- 
tionship, was submitted to the Secretary of the Holy Office: 


September 16, 1959 
Your EMINENCE: 


Florence B., a baptized Episcopalian, and Billie E., unbaptized at 
the time, appeared before an Episcopalian minister for the purpose 
of marriage. The minister requested that Mr. E. be baptized before 
the marriage ceremony. Mr. E. complied with the minister’s request, 
with Florence B. acting as sponsor to the baptism in this heretical 
sect. 

We wish to inquire as to whether or not an opinion expressed on 
page 114, volume 2, Canonical Procedure in Matrimonial Cases by 
William J. Doheny, C.S.C., J.U.D. (Bruce Publishing Company, Mil- 
waukee, Wisconsin, U.S.A., 1948) may be safely followed in adjudicat- 
ing a case in which the impediment of spiritual relationship is alleged. 
The opinion expressed is quoted as follows: 

“Tt appears that a baptized non-Catholic, acting as sponsor in a 
valid non-Catholic baptism, does actually incur the impediment as 
the basis of spiritual relationship is really valid baptism.” 

We petition for an interpretation of the law in this matter in order 
that the case in question may be decided according to the norms of 
Canon 1990. 


The Sacred Congregation replied as follows: 


6 octobris 1959 
Prot. N. 3221/59m 


The Holy Office has received your letter of the 16 September, con- 
cerning the marriage of Billie E., a baptized Episcopalian, and Flor- 
ence B., also a baptized Episcopalian, who acted as godmother to 
Billie E. at his heretical baptism prior to their marriage, and replies 
as follows: 

“Matrimonium de quo in casu nequit declarari nullum ex capite 
impedimenti cognationis spiritualis, ad normam can. 765, 2.” 

J. Carp. P1zzarpo 
a Secr. 
—Diocese of Pittsburgh 


* 
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PROOF OF DEATH 


S. CONGREGATION FOR THE SACRAMENTS 


Richard, Catholic, contracted marriage with Paula in Punitovci, 
Jugoslavia, in June, 1940. Paula fled Jugoslavia on October 24, 
1944. Her child was born on April 18, 1945. The last letter she 
received from Richard was on April 21, 1945, in response to her 
letter of April 6, 1945. Richard was then in Sarejevo, Bosnia. 

At that time, Richard’s company was trying to reach the Aus- 
trian border. In May, 1945, they got as far as Celje, Jugoslavia. 
Then the company disappeared. Richard and two other friends in 
the same company have not been heard of since. 

Richard’s sister and her husband signed affidavits to the effect 
that Richard was born on March 10, 1918, in Djak-Selzi, Jugo- 
slavia, and while living there was conscripted into the Army in 
1943; that the last letter they received from Richard was in Feb- 
ruary, 1945; that they enlisted the aid of the Ministry and the Red 
Cross to get some word about Richard, but were unsuccessful. 

Additional information concerning Richard: He was in the in- 
fantry in the German Army, he was an interpreter (Croatian), and 
a plain private. 

Paula had attempted another marriage outside the Catholic 
Church and wished to have this present union validated on the 
assumption that her former husband, Richard, was deceased. How- 
ever, because it was also possible that Richard was alive—perhaps 
in some concentration camp—the Tribunal of Cleveland was unable 
to handle a “ presumed death ” case. 

Having been informed that the Sacred Congregation for the 
Sacraments established a commission some time ago to inquire into 
such cases of soldiers missing in action, the tribunal asked whether 
this commission could ascertain the fate of Richard. Attempts to 
get information through the N.C.W.C. War Relief Services and 
through the International Red Cross (Case No. DA 200 653/DB) 
had failed. 

The following reply was received: 

Nihil obstare videtur, quominus Exe.mus ac Reverendissimus 


Ordinarius, quatenus se certiorem reddere valeat de bonis relationibus 
inter coniuges Paulam-Ricardum nunquam interruptis, oratrici Paulae 
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facultatem tribuat ad novas nuptias in facie Ecclesiae rite transeundi, 
praevie obtenta a S.C.S. Officii dispensatione si agatur de contrahendo 
matrimonio cum parte acatholica. 
Datum Romae, die 29 maji 1959. 
C. Zersa, Seg. 


—Diocese of Cleveland 
a * + * * 


RENEWAL OF CONSENT 


A case involved the question whether a renewal of consent would 
be required of baptized non-Catholics for the convalidation of a 
marriage after the diriment impediment of ligamen had ceased upon 
the death of the former spouse. The problem submitted to the Holy 
Office was the following: 

John Smith, then allegedly non-baptized, was married for the first 
time to a single non-Catholic woman, Mary Brown, in October of 
1943. The marriage broke up and John Smith attempted a second 
marriage on January 25, 1947, with a baptized Protestant woman, 
Alice Jones. In January of 1948, Mary Brown died, while John 
Smith and Alice Jones were still living together. John Smith was 
baptized as a Lutheran in November of 1948. The marriage be- 
tween John Smith and Alice Jones broke up in March of 1949. 
Alice Jones married for the second time on January 29, 1951, to a 
non-Catholic whose baptismal status is in doubt, Raymond White. 
This second union of Alice Jones broke up and a civil divorce of 
this union was obtained on May 23, 1957. Raymond White peti- 
tioned the Ordinary of Buffalo for a declaration of nullity in his 
marriage with Alice Jones on the grounds of ligamen on the part of 
his wife, Alice Jones. He was desirous of becoming a Catholic and 
of marrying a Catholic woman. 

The following questions were asked concerning this case: 


(1) Is Raymond White, a non-Catholic, permitted to petition for 
a declaration of nullity on the grounds of ligamen according to the 
summary processes of Canon 1990? 

(2) Because the first wife of John Smith, namely, Mary Brown, 
died in January of 1948, would the cessation of the diriment impedi- 
ment of ligamen ipso facto convalidate the the marriage between John 
Smith and Alice Jones? Canon 1133 mentions that when a diriment 
impediment ceases, the consent must be renewed by at least one party 
conscious of the impediment. Does this mean that in non-Catholic 
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marriages where neither party is conscious of the impediment, no re- 
newal of consent is necessary for the convalidation of the marriage 
which was originally prevented by a diriment impediment? 

(3) The second part of canon 1133 states that the renewal of con- 
sent is required by ecclesiastical law. Are the parties, who are not 
bound to the canonical form of marriage, bound to the renewal of 
consent in those marriages which were originally prevented by a 
diriment impediment, which has now been removed? 


A reply was received from the Holy Office, March 9, 1959, as fol- 
lows: 

“ Non constat de nullitate matrimonii ob impedimentum ligaminis 
ex parte mulieris. Si vero adsint probationes de carentia baptismi 
in viro oratore, Ordinarius iterum recurrat ad S. Officium.” 

From this answer it appears that non-Catholics would be bound 
to the renewal of consent. 


—Diocese of Buffalo 
* * * * 


SANATION 


HOLY OFFICE 


Marriage between a Catholic woman and a non-Catholic man 
was attempted outside the Church. Seven children were born of 
this union. The non-Catholic father of these children would not 
permit any of them to be baptized or instructed in the Catholic 
Church. He had them baptized in the Christian Church and they 
are considered members of that sect. The youngest child was born 
in October, 1943. The woman has become physically incapable, 
because of an operation, of bearing more children. She is 48 years 
of age. 

The mind of the non-Catholic party is such that he would not al- 
low the Catholic baptism and education of children if the couple 
could possibly have future children. 

The case was submitted to the Holy Office for a solution. The 
Holy Office was asked (1) if the Quinquennial Faculties covered 
the case; and (2) if not, would the Holy Office grant a sanatio. 

The Holy Office replied by granting the faculty for the sanation. 
Although the Holy Office did not reply directly to the first question, 
it would seem, by implication, that the Holy Office did not consider 
that the Quinquennial Faculties covered the case and that such a 
case must be referred to the Holy Office. 


—Diocese of Dodge City 


* * 
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SUMMARY PROCEDURE IN JEWISH DISPARITY 
OF CULT CASE 


HOLY OFFICE 


The following doubt was presented to the Holy Office in a case 


involving a dispensation granted for the marriage of a Catholic 
with a Jewish person: 








Irene G., a Catholic resident of this diocese, has petitioned this 
tribunal to declare the nullity of her marriage to David M., a Jew, 
contracted on June 15, 1940. A dispensation from the impediment 
of disparity of cult was granted by the Archbishop of Boston on June 
6, 1940, after Mr. M. had renounced his Jewish faith. The ground 
for invalidity which the petitioner alleges is that the dispensation was 
invalid because the faculties granted before 1946 did not include the 
power to dispense in a marriage with a Jew. 

Having obtained the necessary proofs of non-baptism on the part of 
David M., as well as proof of his Jewish affiliation prior to the mar- 
riage, and having established the fact that no special faculty was re- 
quested from the Holy See or the Apostolic Delegate in order to grant 
the dispensation in question, we now inquire: 

a) whether this case may be resolved according to the norms and 
procedure of cc. 1990-1992, all other conditions being fulfilled; 

b) whether in cases of this kind arising in the future, involving 
dispensations granted before 1946 in favor of Jews, we may always 
use the procedure of cc. 1990-1992, all other conditions being fulfilled? 


No supporting documents or testimony were submitted beyond 
the above statement of the case. The Holy Office replied: 


In Curia Portlanden. in Maine confectus est processus ad obtinen- 
dam dispensationem matrimonii anno 1940 contracti inter Irenem G. 
cath. baptizatam et David M. non baptizatum. 

Actis maturo examini subiectis, expletisque omnibus in casu ex- 
plendis, die 30 ianuarii 1960 quaestio proposita est in hac Suprema S. 
Congregatione, quas ad dubium: “an consilium praestandum sit 
Ssmo ut concedatur documentum libertatis ita ut oratrix coram 
Ecclesia valide et licite novas nuptias inire valeat cum catholico,” re 
iuxta certas statutas regulas discussa, respondendum decrevit: 

“ AFFIRMATIVE ” 

Ssmus D.N.D. Ioannes divina Providentia Papa XXIII, Feria Va 
die 4 Februarii 1960, de omnibus habita relatione, benigne adnuere 
dignatus est pro gratia iuxta supra relatum Decretum. 

In praesenti concessione includitur quoque, quatenus opus sit, dis- 
pensatio ab impedimento criminis, de quo in can. 1075, n. 1. 

Servatis de iure servandis; contrariis quibuscumque minime ob- 
stantibus. 

Datum Romae, ex Aedibus S. Officii, die 9 februarii, 1960. 


—Diocese of Portland 





Berrees and Berisinns 


CANONICAL 


THANKSGIVING AFTER MASS 


In a general decree of February 24, 1960, the Congregation of 
Sacred Rites ordered the insertion of a prayer, published under the 
name of Pope Clement XI, among the Orationes pro opportunitate 
sacerdotis dicendae of the Roman Missal. 

On March 11, 1960, the Sacred Apostolic Penitentiary, Office of 
Indulgences, granted the following indulgences to priests who recite 
the above prayer: (1) a partial indulgence of five years; (2) a 
plenary indulgence, under the usual conditions, to be gained once 
a month if the prayer is recited for an entire month. 


* * * * * 
NEW FEASTS 


According to the Variationes appended to the new code of rubrics 
for the Roman Breviary and Missal, issued on July 26, 1960, by the 
Congregation of Sacred Rites, a feast in honor of St. Gregory Bar- 
barigo, bishop and confessor, will be celebrated each year on 
June 17, and a feast in honor of St. Anthony Mary Claret, bishop 
and confessor, will be celebrated on October 23. Both feasts are 
of III class. 

In addition, the names of the following feasts were changed: (1) 
the feast of the Circumcision of the Lord will be known as the 
octave day of Christmas; (2) the feast of the Chair of St.. Peter 
at Antioch, as the feast of the Chair of St. Peter; and (3) the feast 
of the Holy Rosary, as the feast of the Blessed Virgin Mary of the 
Rosary. 





DECREES AND DECISIONS 


SUPPRESSION OF FEASTS 


In the Variationes of the new rubrics, the following feasts are 
enumerated as expunged from the liturgical calendar: 


(a) Chair of St. Peter at Rome (January 18) 

(b) Finding of the Holy Cross (May 3) 

(c) St. John before the Latin Gate (May 6) 

(d) Apparition of St. Michael the Archangel (May 8) 
(e) St. Leo II (July 3) 

(f) St. Anacletus (July 13) 

(g) St. Peter in Chains (August 1) 

(h) Finding of St. Stephen (August 3) 


The commemoration of St. Vitalis (April 28) is also suppressed. 
In addition, the following feasts have been reduced to commemo- 
rations: 


(a) St. George (April 23) 
Blessed Virgin Mary of Mount Carmel (July 16) 
St. Alexius (July 17) 
SS. Cyriacus, Largus, and Smaragdus (August 8) 
Impression of the Stigmata of St. Francis (September 17) 
Ss. Eustace and companions (September 20) 
Blessed Virgin Mary of Ransom (September 24) 
St. Thomas (December 29) 
St. Silvester I (December 31) 
Seven Sorrows of the Blessed Virgin Mary (Friday after the 
First Sunday of Passiontide) 


The feast of St. Irenaeus has been transferred from June 28 to 
July 3; the feast of St. John Mary Vianney, from August 9 to 
August 8; and the commemoration of SS. Sergius, Bacchus, Mar- 
cellus, and Apuleius, from October 7 to October 8. 


* * * * * 


MISSA PRO POPULO 


In view of the changes introduced in the liturgical calendar by the 
new code of rubrics, the Sacred Congregation of the Council issued 
a decree on December 3, 1960, concerning the days on which the 
Missa pro populo obliges. Beginning January 1, 1961, the following 
is to be understood as a taxative list of the days referred to in can- 
ons 339, §1, and 446, § 1: 
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FEASTS OF PRECEPT 


Sundays of I and II class (that is, all Sundays) 
The following feasts of I class in the calendar of the Universal 
Church: 

Christmas 

Octave day of Christmas 

Epiphany 

Ascension 

Corpus Christi 

Immaculate Conception 

Assumption 

St. Joseph 

SS. Peter and Paul 

All Saints 


SSOBOnNeEor won > 
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FEASTS NOT OF PRECEPT 


I class feasts in the calendar of the Universal Church: 
. Sacred Heart 
. Precious Blood (July 1) 
. Annunciation (March 25) 
. St. Joseph the Workman (May 1) 
. Dedication of St. Michael the Archangel (September 29) 
. Birth of St. John the Baptist (June 24) 
I class feasts in particular calendars: 
7. Feast of the principal patron of the nation 
8. Feast of the principal patron of the region or province, ec- 
clesiastical or civil 
9. Feast of the patron of the diocese 
10. Anniversary of the dedication of the cathedral church 
11. Feast of the principal patron of the place or town or city 
12. Anniversary of the dedication of the proper church 
13. Titular of the proper church 
II class feasts: 
14. Birth of the B. V. Mary (September 8) 
15. Purification of the B. V. Mary (February 2) 
Festa natalicia of the apostles and evangelists: 
16. St. Andrew (November 30) 
17. St. Thomas (December 21) 
18. St. John (December 27) 
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19. St. Matthias (February 24; February 25 in leap year) 

20. St. Mark (April 25) 

21. SS. Philip and James (May 11) 

22. St. James (July 25) 

23. St. Bartholomew (August 24) 

24. St. Matthew (September 21) 

25. St. Luke (October 18) 

26. SS. Simon and Jude (October 28) 

The feasts of the Sacred Heart, Precious Blood, St. Joseph the 
Workman, St. Mark, and St. Luke are newly added to the list. Of 
the feasts enumerated above as found in particular calendars, only 
the feast of the patron of the nation and the feast of the patron of 
the place were formerly days to which the obligation of the Missa 
pro populo was attached. 

The new listing suppresses the obligation on ten days: Easter 
Monday, Easter Tuesday, Finding of the Holy Cross (May 3; now 
expunged from the calendar), Pentecost Monday, Pentecost Tues- 
day, St. Ann (July 26), St. Lawrence (August 10), St. Stephen (De- 
cember 26), Holy Innocents (December 28), St. Sylvester I (De- 
cember 31; now reduced to a commemoration). 


* * * * * 


CHORAL OBLIGATION OF CHAPTERS 


In a second decree of December 2, 1960, the Congregation of the 
Council drew attention to the revocatory clause of the motu proprio 
Rubricarum instructum (July 25, 1960): “Item statuta, privilegia, 
indulta et consuetudines cuiuscumque generis, etiam saecularia et 
immemorabilia, immo specialissima atque individua mentione digna, 
quae his rubricis obstant, revocantur.” 

With regard to the choral service of chapters, the Sacred Congre- 
gation directed local ordinaries to see to the emendation of capitular 
statutes and the abrogation of privileges, indults, and customs con- 
trary to the new code of rubrics. 

In addition, the Congregation declared that reductions in the ob- 
ligation of choral service previously granted remain in force “ if and 
to the extent that” they are not in opposition to the new rubrics. 
Petitions for such reductions in choral service and for their pro- 
longation should be drawn up by chapters in accordance with the 
new rubrics of the breviary and missal. 


FREDERICK R. McManus 
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SCHOOL DISCRIMINATION 


The Third Circuit Court of Appeals has ruled that the Delaware 
grade-per-year plan for the desegregation of the public schools 
does not meet the requirements as set forth in the Supreme Court. 
“ All deliberate speed ” in Delaware would require full integration 
of the twelve years of school commencing at the fall term of 1961. 
Evans v. Ennis, decided July 19, 1960. 


* * * * 


BLOOD TESTS 


The State of California did not enact that part of the Uniform 
Act On Blood Tests To Determine Paternity which overthrew the 
presumption that the husband was the father of children born to 
his wife. The court has held that where the husband and wife 
actually live together the presumption of paternity is absolute. 
If there was access but not actual cohabitation between husband 


and wife, the presumption of paternity can be overthrown. Kusior 
v. Silver, decided August 12, 1960, by the California Supreme Court. 

The Baltimore Criminal Court has ruled that where blood tests 
show that paternity is not possible in the case of one twin, the 
presumption of paternity also falls. Present medical literature is 
not sufficient on the possibility of impregnation by different men. 
State v. Pernell, decided August 5, 1960. 


* * * * 


RELIGION 


The New York City Board of Education closed several of its 
schools on the Jewish High Holy Days since a large portion, more 
than forty percent, of the students and faculty were not in attend- 
ance. The New York Superior Court of King’s County has held 
that such a decision is within the Board of Education’s discretion 
and does not violate any constitutional provisions on separation of 
church and state. Lewis v. The Board of Education, decided Sep- 
tember 22, 1960. 
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PRAYER IN PUBLIC SCHOOLS 


The New York Superior Court Appellate Division has ruled that 
the New York School Board may authorize a non-denominational 
prayer daily in the public schools, provided that proper procedures 
are taken to protect the rights of those who do not choose to par- 
ticipate. There is a dissent in this case. Engel v. Vitale, decided 























‘ October 17, 1960. 

q * * * aa * 

a SEARCH AND SEIZURE 

; The Delaware Supreme Court has ruled that a blood test based 
on a sample taken from an unconscious motorist is inadmissible 
in a drunken driving prosecution. The state constitution’s pro- 
hibition against search and seizure was violated. State v. Wolf, 

, decided October 26, 1960. 

e * * * * * 

D OBSCENITY 

The State of Oregon has adopted the definition of obscenity as 

found in Tentative Draft No. 6 of the Model Penal Code as follows: 

3 “A thing is obscene if, considered as a whole, its predominant 

| appeal is to prurient interest, i.e., a shameful or morbid interest in 

; nudity, sex, or excretion, and if it goes substantially beyond custom- 

: ary limits of candor in description or representation of such mat- 

' ters.” The Oregon Supreme Court has found this definition to be 


sufficient and clear for application in its courts. A minority dissent 
held to the contrary. The State v. Jackson, decided October 19, 
1960. 

JoHN J. McGratu 
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THE CANON LAW SOCIETY OF AMERICA 


On Monday, Tuesday and Wednesday, October 24-26, 1960, the Canon Law 
Society of America convened for its twenty-second annual meeting, held at 
the Bellevue-Stratford Hotel in Philadelphia, Pa. The Executive Committee 
and the chairman of the Society’s subsidiary committees met on Monday 
evening. The chairmen of these committees presented their reports to the 
Executive Committee. This facilitated the shaping of the final plans for an 
orderly procedure in the staging of the several sessions during the convention. 
The various committee reports were to be made at the business session on the 
final day of the convention. 


REGISTRATION, OcToBeR 25TH 


A spacious assembly room, fitted out with altars, accommodated the visiting 
priest members during the convention for their celebration of Mass, and the 
nearby Cathedral and the Church of St. John the Evangelist were ready to 
welcome all priests who desired to celebrate Mass there. 

Registration began at 9:00 a.m. The large number of members in attend- 
ance—more than 250—succeeded in registering before the opening of the initial 
meeting, scheduled for 10:30 a.m. 


Mornine Session, Octroser 25TH 


At this opening session, Msgr. John J. Ward, J.C.L., of Los Angeles, de- 
livered a paper which, as a carefully prepared survey, reflected the desirability 
of a number of changes and adaptations in the legislation as now contained 
in the Church’s Code of Canon Law. Most of the contemplated changes dealt 
with the matrimonial legislation in the Code. Msgr. Ward, besides indicating 
the nature and the scope of the suggested changes, likewise pointed out the 
asserted reasons underlying the various suggestions made. These suggestions 
were further amplified during the discussion that followed from the floor, when 
the speaker had concluded his presentation. All in all, the contemplated 
changes sought to encourage the repeal of legislation which no longer seemed 
to serve any necessary or at least useful) purpose, and the substitution of legis- 
lation in other matters that called for closer attention and surveillance. 


PANEL Sessions, OcToser 25TH 


At 2:00 p.m. three separate groups attended three separate panel sessions. 
The moderator for the discussion of “ Chancery Problems” was Msgr. Robert 
W. Schiefen, J.C.L., of Miami; for the discussion of “Tribunal Problems,” 
Msgr. Francis B. Donnelly, J.C.D., of Brooklyn; for the discussion of “ Re- 
ligious and Seminary Problems,” the Very Rev. Charles Connors, C.S.Sp., 
J.C.D., of Washington, D. C. A full hour and a half was used in each of these 
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three sessions for exploring the problems proposed and for reaching, if possi- 
ble or feasible, some unified viewpoint. Each of the moderators was to furnish 
a condensed report at the 2:00 p.m. session on the following day. 


4:00 p.m. Session, Ocroper 25TH 


At this session, “ Insanity and Matrimonial Consent” formed the topic for 
two papers. The first paper was given by Msgr. Andrew F. Quinn, J.C.D., of 
New York. In a well articulated treatment Msgr. Quinn succeeded not only 
in enunciating the principles to which the Sacred Roman Rota had steadfastly 
held in its solution of court cases, but also in properly differentiating the 
details underlying the solution as offered by the Rota. Dr. Francis J. Brace- 
land, Director of the Institute of Living, Hartford, Conn., rounded out Msgr. 
Quinn’s juridical approach with his own treatment of the problem from a 
physician’s approach. In both presentations the traditional doctrine, which 
inclines in all doubtful issues to minimize the number of invalid unions, was 
supported. It remained for a later session to offer also a divergent doctrine 
in the light of modern psychiatric studies. The lengthy session came to a 
close just before 6 o’clock, after which there followed the “ Hospitality Hour,” 
from 6:30 p.m. to 7:30 p.M. This hour afforded a warm and genial fellowship 
among the members, who could later utilize the evening, which was left free, 
in accord with their own predilections. 


Mass For THE DeceaseD MemMsers, OctToser 26TH 


At 9:30 a.m. the members attended a Requiem Low Mass, celebrated in St. 
John the Evangelist’s Church by Bishop-elect Francis J. Furey, pastor of 
St. Helena’s Church in Philadelphia, for the past year’s deceased members 
of the Society. The short distance of St. John’s Church from the hotel allowed 
everyone to return to the hotel in good time for the next scheduled meeting 
at 10:45 a.m. 


Morninc Session, Ocroser 26TH 


In this session the Rev. James I. O’Connor, SJ., J.C.D., of West Baden 
University, Indiana, presented a most informative and closely argued paper 
on the “ Dominative Power of Religious Superiors.” (This paper is included 
elsewhere in this issue of THe Jurist.) The treatment pointed out that the 
current jurisprudence leaves room for a more comprehensive concept with 
reference to what suffices for the constituting of an ecclesiastical office in a 
strict and proper sense. Not only the power of orders or the power of juris- 
diction, but also the dominative power with which religious ecclesiastical supe- 
riors are vested, can be regarded as furnishing a sufficient content for an 
ecclesiastical office in a very proper and strict sense. 


Earuier AFTERNOON Session, Octoser 26TH 


At 2 o’clock the moderators of the various panel sessions offered a con- 
densed report of the discussions that had attended their panel sessions on the 
previous day. The points on which a corporate viewpoint had been reached 
were first presented, and then the problems on which no unity of thought 
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prevailed. Some of the latter were subjected to a further discussion, but in 
only a few instances was there any gain of a unified outlook, or even any 
approach to a strong majority opinion. 


Business Session, Octoser 26TH 


At 4:00 p.m., Father Joseph G. Konrad, J.C.D., of Brooklyn, Recording 
Secretary, read the minutes of the previous national meeting held October 
22-24, 1959, in Los Angeles. The minutes as recorded by Father Damian 
Blaher, O.F.M., J.C.D., of New York, then the Recording Secretary, were 
adopted without change. 

Father Edward J. Glavin, J.C.D., of Amsterdam, N. Y., Chairman of the 
Regional Conferences Committee, then submitted his report regarding the 
several regional meetings held in various sections of the country during the 
past year. The further multiplying of these meetings was proposed by him 
as an efficient means for keeping alive and stimulating an active interest in 
such canonical questions which for their correct solution look to a proper grasp 
and understanding of the current jurisprudence. 

Next, Msgr. Clement Bastnagel, J.U.D., of Washington, D. C., was to pre- 
sent the Treasurer’s Report. In his capacity also as chairman of the Member- 
ship Committee he first reported the membership status: 778 active members 
and 407 inactive members, for a total of 1185 members. A small number of 
active members—76 in all—were residents outside the Continental United 
States in about six different countries. Membership had grown appreciably 
during the past fiscal year. 

The Treasurer reported that 5 new dissertations in about 1,100 copies had 
been mailed out to the Society’s members who had subscribed for them. It 
was manifest that a relatively small attendance—about 125—at the Los Angeles 
Convention in 1959 was the reason why, without any surplus from the collec- 
tion of registration fees, the Society’s income did not altogether measure up 
to its expenses. The Society needed to expend $177.46 from its reserves in 
balancing its account for the fiscal year, but the Society still had in reserve 
(on October 1, 1960) a sum of $16,869.82, of which $15,285.40 was in a savings 
account, and $1,584.42 in a checking account. 

A sum of $750.00 was earmarked for a donation to the Institute of Study 
and Research in Medieval Canon Law, and a traditional sum of $300.00 was 
again set aside in aid of the School of Canon Law at the Catholic University 
of America as a subsidy for its library budget. 

Upon the adoption of the Treasurer’s Report as submitted, the presiding 
officer, Vice-President Richard Rosemeyer of Chicago, functioning for the 
President, Msgr. E. Robert Arthur, J.C.L., of Washington, D. C., whose 
mother’s serious illness kept him from attendance at the meeting, read the 
following names of the members deceased during the past fiscal year: 


Cardinal John Francis O’Hara, C.S.C., Archbishop of Philadelphia, died 
August 28, 1960 

Archbishop Joseph Charbonneau, Victoria, B. C., Canada, died November 
19, 1959 
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Bishop Hugh Lamb, Greensburg, died December 8, 1959 

Bishop John R. McDonald, Antigonish, N. S., Canada, died December 18, 
1959 

Bishop Justin McCarthy, Camden, died December 26, 1959 

Bishop Charles W. Young, C.M., Kaohsiung, Formosa, died March 12, 1960 

Bishop Howard J. Carroll, Altoona-Johnstown, died March 21, 1960 

Bishop Duane G. Hunt, Salt Lake City, died March 30, 1960 

Bishop Francis R. Cotton, Owensboro, died September 25, 1960 

Bishop Jerome D. Sebastian, Baltimore, died October 11, 1960 

Abbot Vincent Taylor, Belmont, N. C., died November 2, 1959 

Abbot Severin Gertken, Muenster, Sask., Canada, died March 10, 1960 

Rt. Rev. Michael N. Kremer, St. Cloud, Minn., died August 8, 1959 

Rt. Rev. James O’Reilly, P.A., New York, died March 18, 1960 

Rt. Rev. John M. Byrne, San Francisco, died June 13, 1960 

Rt. Rev. Matthew Smith, Denver, died June 15, 1960 

Very Rev. Clarence Tschippert, O.F.M.Cap., Pittsburgh, died October 7, 1959 

Rev. B. L. Platta, Green Bay, Wisconsin, died September 8, 1959 

Rev. Eugene J. Moriarty, St. Paul, Minn., died June 7, 1960 

Rev. James U. Conwell, 8.J., Fairbanks, Alaska, died July 22, 1960. 


Father Rosemeyer led a short prayer for the repose of their souls, and urged 
the members to hold them in prayerful remembrance. 

The session was now ready for the election of the new officers of the Society 
for the coming year. The balloting followed and the ballots were then col- 
lected for a count. In the meanwhile time was allotted to Father Paul Harring- 


ton, J.C.L., of Boston, to present and explain a number of grants, dispensations 
and indults sent by the Roman authorities to various chanceries throughout 
the country. When this presentation had been made, the chair reported on 
the election. Elected as President was the Rt. Rev. Sylvester F. Gass, J.C.D., 
of Milwaukee; as Vice-President, the Very Rev. Francis E. Moriarty, C.Ss.R., 
J.C.D., of New York; as Recording Secretary, the Very Rev. Albert C. Allen, 
J.C.L., of Detroit; and as General Secretary-Treasurer, the Rt. Rev. Clement 
Bastnagel, J.U.D., of Washington, D. C. Appointments to the Board of Con- 
sultors and for the various subsidiary committees awaited the new President’s 
announcement at the final banquet. 


RECEPTION AND BANQUET 


At 6:00 p.m. a reception and a preprandial fellowship hour preceded the final 
banquet session. Bishop-elect Furey presided as the Society’s honored guest. 
Father Gilbert McDevitt, J.C.D., of the local Arrangements Committee, intro- 
duced to the assembly all the guests at the main table. Bishop-elect Furey 
responded in a short and gracious talk, and then Msgr. Gass, after a brief 
acceptance speech, took occasion to announce the several appointments. The 
Rt. Rev. John D. Conway, J.C.L., of Davenport, and the Very Rev. Msgr. 
Andrew F. Quinn, J.C.D., of New York, were announced as entering upon a 
second year of service on the Board of Consultors, and the Rt. Rev. E. Robert 
Arthur, J.C.L., of Washington, D. C., and the Rt. Rev. Edward M. Burke, P.A., 
J.C.D., of Chicago, on their first year. 
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The Committee on General Arrangements remained unchanged. The Rt. 
Rev. John F. Podesta, of Joliet, as chairman, and the Rt. Rev. James P. Kelly, 
J.C.D., of New York, and the Very Rev. Msgr. John J. Ward, J.C.L., of Los 
Angeles, as members, continued in office. 

The Committee on Research and Discussions was to have Father Paul 
Harrington, J.C.L., of Boston, as its chairman, and the Very Rev. Romaeus 
O’Brien, O.Carm., J.C.D., of Catholic University, Washington, D. C., and the 
Very Rev. James I. O’Connor, 8.J., J.C.D., of West Baden University, Indiana, 
as its members. 

For the Committee on Membership the Rt. Rev. Clement Bastnagel was to 
continue as chairman, with the assistance of the Rt. Rev. John W. Desmond 
of Joliet and the Rev. Gilbert McDevitt of Philadelphia as members. 

For the Committee on Regional Conferences the Rt. Rev. Chester A. Ro- 
pella, J.C.D., of Green Bay, Wisconsin, was to be the chairman, and the Rev. 
James R. Searson of New York and the Rev. Lawrence M. DeFalco of Dallas- 
Fort Worth were to assist him as members. 

Finally, as chairman of the local Arrangements Committee, which will 
handle all details incident to the next annual convention of the Society in 
Miami during the latter part of October of the current year, the Very Rev. 
Msgr. Robert W. Schiefen, J.C.L., will serve with Fathers Thomas F. O’Dono- 
van, J.C.L., and Harry F. Turnier, as aides. 

With the close of the banquet the convention likewise came to an end. The 
participants could depart with the common consciousness that the convention 
was both a success and a reward. 


CLEMENT V. BASTNAGEL 








